7725 W. North Avenue

Wauwatosa, WI Wauwatosa, W 53213

Common Council

Meeting Agenda - Final

Tuesday, May 16, 2023 7:30 PM Council Chambers and Zoom:
https://servetosa.zoom.us/j/273225010,
Meeting ID: 273 225 010

Regular Meeting
HYBRID MEETING INFORMATION

Members of the public may observe the meeting in-person or via Zoom at the link above. To access the
Zoom meeting via phone, call 1-312-626-6799 and enter the Meeting ID.

CALL TO ORDER

PLEDGE OF ALLEGIANCE

ROLL CALL
SPECIAL PRESENTATION
1. Historic Preservation Commission Preservation of Property Award 23-1063
presentation
APPROVAL OF MINUTES
1. Approval of minutes of the May 2, 2023 regular meeting 23-1097

APPOINTMENTS BY THE MAYOR

1. Reappointment by Mayor McBride of Joseph Galbraith (District 1) of the 23-718
Wauwatosa Design Review Board, for the term ending June 30, 2025

Recommendation: Second Reading

2. Reappointment by Mayor McBride of Edward Haydin (District 5) of the 23-825
Wauwatosa Design Review Board, for the term ending June 30, 2025
Recommendation: Second Reading

3. Reappointment by Mayor McBride of Eric Harrmann (District 3) of the 23-826
Wauwatosa Design Review Board, for the term ending June 30, 2025
Recommendation: Second Reading

4. Reappointment by Mayor McBride of Monica Deluhery (District 6) as a 23-827

member of the Wauwatosa Library Board, for the term ending June 30,
2026

Recommendation: Second Reading
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5. Appointment by Mayor McBride of Michael Hayden (District 5) as a 23-828
member of the Wauwatosa Bicycle and Pedestrian Facilities Committee,
for the term ending May 31, 2025
Recommendation: Second Reading
6. Appointment by Mayor McBride of Meegan Archambo (District 8) as the 23-847
School District representative member of the Wauwatosa Library Board,
for the term ending June 30, 2026
Recommendation: Second Reading
7. Reappointment by Mayor McBride of Dave Amoroso (District 8) as a 23-1029
member of the Wauwatosa Tourism Commission, term ending July 31,
2024
Recommendation: First Reading
8. Reappointment by Mayor McBride of Adam DelLude (District 3) as a 23-1039
Hotel Representative of the Wauwatosa Tourism Commission, term
ending July 31, 2024
Recommendation: First Reading
9. Reappointment by Mayor McBride of David Lau (District 1) as a member 23-1244
of the Wauwatosa Tourism Commission, term ending July 31, 2024
Recommendation: First Reading
10.  Reappointment by Mayor McBride of Megan Tanel (District 1) as a 23-1245
member of the Wauwatosa Tourism Commission, term ending July 31,
2024
Recommendation: First Reading
APPLICATIONS, COMMUNICATIONS. ETC.
1. Petition for Writ of Mandamus - Robin Palm vs. Paulette Enders, 23-1200
Development Director, Zoning Administrator, City of Wauwatosa, Case
No. 2023CV003140
Recommendation: Refer to City Attorney
FROM THE GOVERNMENT AFFAIRS COMMITTEE
1. Resolution approving the temporary “Class B” Liquor license extension 23-1263
application by Ray’s Growler Gallery, 8930 W North Avenue, for the 5th
Annual Rose Fest on Sunday, May 21, 2023 from 1:00 PM to 4:00 PM to
include their parking lot
Recommendation: Approve 7-0
2. Resolution approving the temporary “Class B” Liquor license extension 23-1265

application by Jackson’s Blue Ribbon Pub. 11302 W Blue Mound Road,
for a bags league event, Wednesday evenings from May 31, 2023 until
July 19, 2023, from 6:00 PM to 9:00 PM to include their parking lot
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Recommendation: Approve 7-0

3. Resolution approving the temporary “Class B” Liquor license extension 23-1266
application by Ray’s Growler Gallery, 8930 W. North Avenue, for the
“Toppling the Ray-borhood” event on Sunday, May 16, 2023 from 12:00
PM to 6:00 PM to include their parking lot
Recommendation: Approve 7-0
FROM THE BOARD OF PUBLIC WORKS
1. Resolution awarding the bid for Contract 23-07/Project 1023 - N 115th St 23-1267
Improvements to Stark Pavement Corp. in the amount of $1,619,104.01
Recommendation: Approve 5-0
2. Resolution approving the Relocation Order and Acquisition Plat for the 23-1268
additional right-of-way at 1401 N. Mayfair Road associated with
construction at the Staybridge Suites Hotel
Recommendation: Approve 5-0
FROM THE FINANCIAL AFFAIRS COMMITTEE
1. Resolution granting the amendment to the consolidated fee schedule for a 23-1269
reduced weekday morning locker room rental rate at Hart Park
Recommendation: Approve 5-0
2. Resolution amending the 2023 budget to reflect the 2022 capital 23-1270
carryovers
Recommendation: Approve 5-0
3. Ratification of Comptroller's Office bills and claims report, May 3 through 23-1241
May 16, 202
FUTURE COUNCIL COMMITTEE AGENDA ITEMS
1. Future Council Committee agenda items 23-1242
FROM THE FINANCIAL AFFAIRS COMMITTEE - CLOSED SESSION
1. Resolution approving terms for a Development Agreement with 23-284
Brookfield Properties regarding future redevelopment of the former
Boston Store parcel located at 2400 N. Mayfair Road, Wauwatosa
Recommendation: Approve 7-0
The Common Council may convene into closed session regarding this item pursuant to Wis. Stat. §19.85 (1)(e), to
deliberate or negotiate the purchasing of public properties, the investing of public funds, or conducting other
specified public business, whenever competitive or bargaining reasons require a closed session. The Common
Council may reconvene into open session to consider the balance of the agenda.
ADJOURNMENT

NOTICE TO PERSONS WITH A DISABILITY
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Persons with a disability who need assistance to participate in this meeting should call the City Clerk's office at (414) 479-8917 or send an email to
telerk@wauwatosa.net, with as much advance notice as possible.
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Michael Hayden

Wauwatosa, WI

Experience

Orchestra Teacher Under my leadership, the

Wauwatosa Schools orchestra program at Tosa East HS

August 2016-Current has increased over 35%, which led
to the creation of a new, smaller
chamber orchestra. Additionally, |
have performed twice with
students at the Wisconsin State
Capitol and the Wisconsin
Education Association Conference.
| also serve as the pit conductor
for our Fall/Spring musicals, and
am the Tri-M Music Honor Society
Advisor

Lecturer in Music Education |teach MUS-ED 352, Technology

UW-Milwaukee in Music Education. This class

August 2018 - Current prepares future music educators
ways to use technology as a
creative musical tool. In addition to
teaching the course, | also
designed the entire curriculum,
both for in person and online

Education instruction.

Northwestern University Master of Music

2012 Emphasis in Composition & Creativity

University of Colorado Bachelor of Music Education
2006 K-12 Instrumental Music

Skills

Leadership, Music, Curriculum Development, String Pedagogy,
Music Technology, Technology Integration, Orchestra Conducting,
Online Education, Music Composition, Ableton Live.
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Meegan J. Archambo

OBJECTIVE
To contribute positively to the management of the public library as a dedicated Public Library Trustee.
EXPERIENCE
2018-present  Elementary Library Media Services Coordinator Wauwatosa School District

- Develop and implement policies and procedures for the operation of the library media centers according to WI DPI
Future Ready Standards.

. Team with all district librarians to manage district common school funds and several district wide EFW Grants.

. Lead the transformation of the library media centers to information hubs, which include print and digital resources.

. Implement and integrate new technologies.

" Mentor, train and evaluate library staff at all ten elementary libraries.

- Lead professional development through instructional and library program goal setting and data analysis for such
topics as diversification, equitable access, and safety procedures.

- Extend community partnerships.

2011-2018 Library Educational Assistant Wauwatosa School District

. Administrative duties to circulate a diverse collection that supports staff, students and curriculum for elementary
schools.

- Teaching and planning 21st Century library skills to students in Junior Kindergarten-5th grade.

- Design lessons for students for research and information processing both print and electronic, resource evaluation,
digital citizenship, and online safety.

. Design student centered activities such as Makerspace, Battle of the Books, All School Read, and author visits.

- Coordinate parent volunteers.

2003-present  Mother

2002-2003 6th Grade Teacher Wrightstown Community Schools
- Instructed 6th grade curriculum including 4 sections of Math.
. Committee member tasked with aligning curriculum to DPI state standards.
2000-2002 5th Grade Teacher Necedah Area Schools
- Instructed 5th grade curriculum including 3 sections of Social Studies.
- EnGauge team member: Collected data in a study to support the creation of a district technology plan.
. Project WRITE coach: Facilitated inservices to incorporate technology with the 6 Traits+1 writing program.

2001-2002  Varsity Girls Track Coach
2000-2001  Varsity Assistant Girls and Boys Track Coach

EDUCATION

University of Wisconsin - Milwaukee Milwaukee, WI
2022  Masters in Library Information Science including Instructional Library Media Specialist License 1902, GPA: 4.0

University of Wisconsin - Milwaukee Milwaukee, WI
2000  Bachelor of Science: Elementary Education: Grades 1-6, GPA: 4.0
Lifetime license, 1088 Elementary/Middle Level Education, 1703 Social Studies

PROFESSIONAL ORGANIZATIONS

2023-present Board of Directors, Wisconsin Educational Media Technology Association
2018-present Wisconsin Educational Media Technology Association

2018-present CESA #1 Library Media Network

2018-present International Society for Technology in Education

E-mail
- Wauwatosa, WI 53222 -Phone ||| | | | | | N EGEIN
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REFERENCES

Jessica Ebert, Director of Curriculum
Wauwatosa School District

12121 W. North Avenue

Wauwatosa, WI 53226

Jane Klaeser, Library Media Specialist
Whitman Middle School

11100 W. Center St.

Wauwatosa, WI 53222

Anne Kissinger, PhD., Children’s Library Supervisor
Wauwatosa Public Library

7635 W North Avenue

Wauwatosa, WI 53213

Dr. Michelle Miner, Principal
Lincoln Elementary School
1714 N Wauwatosa Ave
Wauwatosa, WI 53213

Beth Kimmel, K-12 Instructional Tech Coordinator
Wauwatosa School District

12121 W North Ave

Wauwatosa, WI 53226
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FILED

STATE OF WISCONSIN  CIRCUIT COURT  MILWAUKEE COUNTY/| 5912023

Anna Maria Hodges

Clerk of Circuit Court
2023CV003140
Honorable Christopher R.

Robin Palm, AICP Case Class: Petition for

Foley-14
1559 N 51st St Writ of Mandamus E:- : h14
Milwaukee, WI 53208,1 Case Code: 30952 e
N Case No. 23-CV-
Petitioner,
v,

Paulette Enders, Development Director, Zoning Administrator City of Wauwatosa
7725 W North Ave, Wauwatosa, WI 53213

Received by
Respondent. . .
MAY 0 3 2023

PETITION FOR WRIT OF MANDAMUS City Clerk's Offic

539 pm

This is an action to enforce Wisconsin’s Zoning Law, Wis. Stat. §§ 62.23(7)(e)4- §§
62.23(7)(e)6. State law declares it the public policy of this state that any person who
is aggrieved by any decision of the administrative officer is presumptively entitled to
an appeal within a reasonable time.

Petitioner hereby petitions this Court for a writ of mandamus directing the Respond-
ent, Paulette Enders in her capacity as the zoning administrator of the City of Wau-
watosa, to schedule a hearing of the Board of Zoning Appeals (“BOZA”) within a rea-

sonable time as requested by the Petitioner, alleging to the Court as follows:

FACTUAL ALLEGATIONS

Parties

1. Petitioner Robin Palm, AICP, acting in Pro Se, is an AICP certified urban planner,
and is resident of the City of Milwaukee, in Milwaukee County Wisconsin with a
home address of 1559 N 51st Street, Milwaukee, Wisconsin 53208.

2. Respondent Paulette Enders, in her capacity as the current title holder of Devel-
opment Director of the City of Wauwatosa, the position also named as the Zoning

Administrator in Wauwatosa Municipal Code (WMC) 24.18.020.
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Case 2023CVv003140 Document 1 Filed 05-01-2023 Page 1 of

FILED

STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE 154”-;02_3 .
r d
Robin A Palm vs. Paulette Enders Electronic Filing e an,a c_} e
Notice Clerk of Circuit Court
2023CV003140
Case No. 2023CV003140 Honorable Christopher R
Class Code: Petition for Writ of Mandamus Foley-14
Branch 14

PAULETTE ENDERS
7725 W NORTH AVE
MILWAUKEE Wi 63212

Case number 2023CV003140 was electronically filed with/converted by the Milwaukee =
County Circuit Court office. The electronic filing system is designed to allow for fast, reliable
exchange of documents in court cases.

Parties who register as electronic parties can file, receive and view documents online through
the court electronic filing website. A document filed electronically has the same legal effect as
a document filed by traditional means. Electronic parties are responsible for serving
non-electronic parties by traditional means.

You may also register as an electronic party by foliowing the instructions found at
http://efiling.wicourts.gov/ and may withdraw as an electronic party at any time. There is a
$20.00 fee to register as an electronic party. This fee may be waived if you file a Petition for
Waiver of Fees and Costs Affidavit of Indigency (CV-410A) and the court finds you are
indigent under §814.29, Wisconsin Statutes.

If you are not represented by an attorney and would like to register an electronic party, you
will need to enter the following code on the eFiling website while opting in as an electronic

party.
Pro Se opt-in code: 7¢c445b

Unless you register as an electronic party, you will be served with traditional paper documents
by other parties and by the court. You must file and serve traditional paper documents.

Registration is available to attorneys, self-represented individuals, and filing agents who are
authorized under Wis. Stat. 799.06(2). A user must register as an individual, not as a law firm,
agency, corporation, or other group. Non-attorney individuals representing the interests of a
business, such as garnishees, must file by traditional means or through an attorney or filing
agent. More information about who may participate in electronic filing is found on the court
website.

If you have questions regarding this notice, please contact the Clerk of Circuit Court at
414-278-4140.

Milwaukee County Circuit Court
Date: May 2, 2023

GF-180(CCAP), 11/2020 Electronic Filing Notice §801.18(5)(d), Wisconsin Statutes

This form shall not be modified. It may be supplemented with additional material.

21
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3CV003140 Document 2 Filed 05-01-2023 Page 1 of 11

FILED
05-01-2023
Anna Maria Hodges

Clerk of Circuit Court

SUMMONS 2023CV003140
Honorable Christopher R.

; Foley-14
Robin Palm, AICP Case Class: Petition for Writ of BO i bidd
1559 N 51st St Mandamus ranc
Milwaukee, WI 53208, Case Code: 30952

" Case No. 23-CV-
Petitioner,
V.

Paulette Enders, Development Director, Zoning Administrator City of Wauwatosa
7725 W North Ave, Wauwatosa, WI 53213

Respondent.

THE STATE OF WISCONSIN
To each person named above as a Respondent:

You are hereby notified that the Petitioner named above has filed a lawsuit or other
legal action against you. The Petition, which is attached, states the nature and basis
of the legal action.

Within 18 days of receiving this Summons, you must respond with a written answer,
as that term is used in Chapter 802 of the Wisconsin Statutes, to the Petition. The
court may reject or disregard an answer that does not follow the requirements of the
statutes. The answer must be sent or delivered to the court, whose address is: Clerk
of Circuit Court. Milwaukee County, 9901 North 9th Street. Room 104 Milwaukee,
Wisconsin 53233 and to the Petitioner, whose address is: 1559 N 51st Street, Milwau-
kee, WI 53208.

You may have an attorney help or represent you.

If you do not provide a proper answer within 18 days, the court may grant judgment
against you for the award of money or other legal action requested in the Petition,
and you may lose your right to object to anything that is or may be incorrect in the
Petition. A judgment may be enforced as provided by law. A judgment awarding
money may become a lien against any real estate you own now or in the future, and
may also be enforced by garnishment or seizure of property.

Respectfully submitted,

Robin Palm, AICP

(804)400-0744; palmra@gmail.com
1559 N 51st St

Milwaukee, WI 53208,
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FILED
STATE OF WISCONSIN ~ CIRCUIT COURT ~ MILWAUKEE COUNTY | 0501-2023

Anna Maria Hodges
Clerk of Circuit Court

2023CV003140
Robin Palm, AICP Case Class: Potition for ?;r;t;j:le Christopher R.
1559 N 51st St Writ of Mandamus Briichi14
Milwaukee, WI 53208, Case Code: 30952
. Case No. 23-CV-
Petitioner,
v.

Paulette Enders, Development Director, Zoning Administrator City of Wauwatosa
7725 W North Ave, Wauwatosa, WI 53213

Respondent.

PETITION FOR WRIT OF MANDAMUS

This is an action to enforce Wisconsin’s Zoning Law, Wis. Stat. §§ 62.23(7)(e)4- §§
62.23(7)(e)6. State law declares it the public policy of this state that any person who
1s aggrieved by any decision of the administrative officer is presumptively entitled to
an appeal within a reasonable time.

Petitioner hereby petitions this Court for a writ of mandamus directing the Respond-
ent, Paulette Enders in her capacity as the zoning administrator of the City of Wau-
watosa, to schedule a hearing of the Board of Zoning Appeals ("BOZA”) within a rea-

sonable time as requested by the Petitioner, alleging to the Court as follows:

FACTUAL ALLEGATIONS

Parties

1. Petitioner Robin Palm, AICP, acting in Pro Se, is an AICP certified urban planner,
and is resident of the City of Milwaukee, in Milwaukee County Wisconsin with a
home address of 1559 N 51st Street, Milwaukee, Wisconsin 53208.

2. Respondent Paulette Enders, in her capacity as the current title holder of Devel-
opment Director of the City of Wauwatosa, the position also named as the Zoning

Administrator in Wauwatosa Municipal Code (WMC) 24.18.020.

25
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STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY

3. The Zoning Administrator role can be designated and/or delegated by the Develop-
ment Director per WMC 24.18.020 and WMC 24.01.100 to others over whom they
have authority.

Venue & Jurisdiction

4. This Court has jurisdiction to hear this matter under Wis. Stat. § 62.23(7)(e)10,
which provides aggrieved persons an ability to appeal any decision of the board of
zoning appeals within 30 days by certiorari to the circuit court. This establishes the
circuit court as the proper appellate court for all matters normally under the juris-
diction of a Board of Zoning Appeals.

5. Venue is proper in this County under Wis. Stat. § 801.50(2)(a) to (c)

Mr. Palm’s Request for an Administrative Appeal

6. On March 31, 2023, Robin Palm, an urban planner, sent an application BZA2023-
0003 for an Administrative Appeal to the City of Wauwatosa via its online portal. An
Administrative Appeal is when an aggrieved person feels that an administrative of-
ficial has erred in their administration or enforcement of the Zoning Code. The case
is to immediately be heard by the Board of Zoning Appeals, who has all of the powers
of the official whose actions are being appealed available as a course of remedy. The
purpose of this is to give due process to members of the community for all of the deci-
sions that government employees must, for expedience sake, do administratively.
This appeal was within the 10 days of the written decision, as required to initiate
such appeals as defined in the Wauwatosa Municipal Code. Mr. Palm submitted a
narrative stating that was an aggrieved person due to errors in law and actions by
the Zoning Administrator or their designee, and therefore requested a hearing in
front of the Board of Zoning Appeals to consider potential remedies, including the
revocation of the conditional use in question. An application fee of $350 was invoiced

to Mr. Palm, and paid that very same day by Mr. Palm. A true and accurate copy of
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t2 Filed 05-01-2023 Page 4 of 11

STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY

that request, invoice, and receipt is attached to the Affidavit of Robin Palm as Exhibit
Pi.

7. On April 3, 2023, Robin Palm received an email at the address denoted on his ap-
plication from Arthur Pifion, Wauwatosa planner acting as the Zoning Administra-
tor/designee. In it, Mr. Pifion stated that the City of Wauwatosa was unable to the
process the request due to a lack of jurisdiction of the City’s BOZA to hear appeals of
decisions of the Common Council. Mr. Pifion did not state that the application could
be revised per WMC 24.13.010(H(3). A true and accurate copy of that email letter is
attached to the Affidavit of Robin Palm as Exhibit P2.

8. On April 8 and again on April 6, Mr. Palm emailed Mr. Pifion clarifying the nature
of the appeal, the BOZA’s the authority to hear it, and the Zoning Administrator’s
lack of capacity to deny it.

In those emails, Mr. Palm requested the decision be reversed, writing that if it were
not, he would submit another administrative appeal, this one of the letter from the
Zoning Administrator. No responses to those emails have been received as of the time
of this petition. True and accurate copies of those email letters are attached to the
Affidavit of Robin Palm as Exhibit P3.

9. On April 6, 2023 Mr. Palm sent emails to the 7 members of the Board of Zoning
Appeals, as per 62.23(7)(e)4 explaining the grounds of the appeal and how the appeal
should not have been rejected. Only 1 member replied, stating that they did not have
the power to compel an issue. This is contrary to 62.23(7)(e)3 which states that meet-
ings shall be at the call of the chairperson. True and accurate copies of those email
letters are attached to the Affidavit of Robin Palm as Exhibit P4.

10. On April 13, 2023, Mr. Palm completed application BZA2023-0006, appealing the
Zoning Administrator’s decision to reject appeal BZA2023-0003 on the grounds of lack
of jurisdiction. In the appeal narrative, Mr. Palm asserts that, in general, the zoning
administrator cannot and should not deny an appeal of their own actions, citing the
WMC’s mandatory language present in WMC 24.16.110(G), which mirrors Wis. Stat.
§§ 62.23(7)(e)4- §§ 62.23(7)(e)6. Mr. Palm also questioned whether the approval use
was actually was an administrative action per WMC 24.16.110(G), and asserted that
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STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY

WMC 24.16.110(G) provides the BOZA all the necessary powers to enact the re-
quested remedies by Mr. Palm. An application fee of $350 was invoiced to Mr. Palm
and paid that very same day by Mr. Palm. True and accurate copies of that request,
invoice, and receipt are attached to the Affidavit of Robin Palm as Exhibit P5.

11. On Friday, April 14, 2023, Mr. Palm contacted City Clerk Steven Braatz asking
why the BOZA hearing for April 26 was reporting as “cancelled” on the City’s website.
Mr. Braatz responded via email that there were no applications or other issues to
discuss. When Mr. Palm informed Mr. Braatz of the non standard timetables for Ad-
ministrative Appeal applications shown on the city website, Mr. Braatz referred Mr.
Palm to the Zoning Administrator by CC’ing the email message to Tamara Szudy and
Arthur Pinon. As of the date of this petition, that email has not been responded to
by the zoning administrator. A true and accurate copy of that email exchange at-
tached to the Affidavit of Robin Palm as Exhibit P6.

12. Mr. Palm received a letter dated April 19, 2022 from Alan Kesner, City Attorney
for the City of Wauwatosa. In it, Mr. Kesner reiterates that the Board of Zoning
Appeals has neither jurisdiction over nor the power to overturn Conditional Use ap-
provals issued by an act of the Common Council. Mr. Kesner also advises that Wis-
consin law provides that an aggrieved person can appeal a decision to the issuance of
a conditional use permit to Circuit Court. Mr. Kesner does not state the timetables
that such review may be obtained. True and accurate copies of that request, invoice,
and receipt are attached to the Affidavit of Robin Palm as Exhibit P7.

13. On April 26, 2023, Mr. Palm sent an email letter reply to Mr. Kesner, with copies
sent to the mayor, the offices of the administrator, clerk, attorney, and zoning admin-
istrator, and all the relevant deputies. In the letter, Mr. Palm stated that the BOZA
has not just the authority to hear the appeal application but the obligation to do so
because the Common Council’s approval should be considered “administering and en-
forcing the zoning code” and thus is an administrative action. Mr. Palm went on to
state that to do as Mr. Kesner suggested could have resulted in Mr. Palm’s case being

dismissed for not exhausting his options for administrative appeal. Mr. Palm cited
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Case 2023CV003140 Document 2 Filed 05-01-2023 Page 6 of 11

STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY

three cases from the Wisconsin Supreme Court: League of Women Voters v. Out-
agamie County, 334 NW 2d 887 - Wis: Supreme Court 1983, Brandt v. Pewaukee Town
Board, 15 Wis. 2d 6 - Wis: Supreme Court 1961 and Nodell Inv. Corp. v. Glendale,
254 NW 2d 310 - Wis: Supreme Court 1977.

Mr. Palm offered three options to resolve the matter: via administrative methods
available to the Zoning Administrator, via a BOZA hearing on May 25th, or via court
intervention. As of the timing of this petition, no response has been received from any
of the addressed parties.

True and accurate copies of that request, invoice, and receipt are attached to the Af-
fidavit of Robin Palm as Exhibit P8.

14. On April 28, 2023, a land transfer and sale was completed for the property of 1300
Glenview place, which was the property at issue in the Mr. Palm’s Board of Zoning
Appeals application dated March 31, 2023. The property was transferred between
Western Building Products Inc to House 7 LLC for the sum of $5,150,000. This con-
stitutes a legal proceeding per Wis. Stat. §62.23(7)(e)5 that would have been subject
to a stay order. True and accurate copies of that DOR online record is attached to the

Affidavit of Robin Palm as Exhibit P9.

15. The property in question of the original March 31, 2023 appeal, 1300 Glenview
Place in the City of Wauwatosa, is zoned M-1/PUD. PUD indicates that it has a pre-
liminary approved Planned Unit Development application.

16. The PUD preliminary application was extended on June 1, 2022 to June 1, 2023
by the Common Council of Wauwatosa.

17. According to WMC 24.16.050(A) Planned Unit Developments, any modification of
the plans requires following the established PUD amendment process.

18. According to WMC 24.15.050(B) Approval of PUD preliminary and final develop-
ment plans must occur before any building permit is issued and before any develop-
ment takes place in a /PUD district.

19. PUD plans have not been finalized for 1300 Glenview Place, nor have they been

subjected to the PUD amendment process to be revoked.
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20. These facts concerning the PUD process denote the importance of expedient action
and the costly consequences of the delays on the part of the city of Wauwatosa by
refusing to review Mr, Palm’s Administrative review application.
21. Delays in accommodating Mr. Palm’s requests and applications are well beyond
the “reasonable time” standard, given the timetables for such actions given by Wau-
watosa in publications and by the WMC.
22. There 1s a pressing need for intervention as every day consists of an additional
opportunity for the conditional use recipient to pull permits that should have have
been stayed by the zoning administrator pending the BOZA hearing result proceed-
ing.
23. On March, 7, 2023 the Wauwatosa Common Council accepted the 2023 Housing
Study via Resolution R-23-30. The resolution was approved unanimously. In that re-
port, under the section “Challenges Identified through data analysis” it identified
three challenges:

Constrained supply of deed restricted affordable housing for low-income fam-
ilies, seniors, & individuals

= Limited housing options for the local workforce

= Limited starter home options for young families

24. The Development that coincided with the preliminary approved Planned Unit De-
velopment plan, named Glenview Place, included over 500 apartments less than a
half mile from Milwaukee Regional Medical Center, site to over 16,000 jobs. 77 of
those units would have been affordable for people making 60% of the Area Median
Income. The Development would have been less than a third of a mile walk to the
new Lincoln Elementary School and Wauwatosa East High School, which was re-
cently upgraded thanks to the passed schools referendum.

25. In the 2008-2030 Comprehensive Plan for the city of Wauwatosa, the 10 acre par-
cel at 1300 Glenview place is the only parcel in the entire City listed in the Future
Land Use section as “Multi Family- Urban Density”, which is the density most afford-

able housing multi family projects would require.
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26. The Village of Wauwatosa Business Improvement District lists 120 Businesses
currently operating within District.

27. The extension of the Oak Leaf Trail would have been the first direct off street
bicycle facility to go directly to the Medical Center, and would have connected it to a
county wide system of miles off street bicycle trails. Currently to commute to the
Medical Center via Bicycle likely includes contending with the multilane roads that
surround the complex.

28. In 2021, the Milwaukee Regional Medical Center finished numerous bicycle and
pedestrian infrastructure improvements throughout the campus, including protected
bike lanes, curb bump outs, and traffic calming measures.

29. The erroneously approved conditional use application, which the City has refused
all attempts to even host a hearing to rightfully appeal, will not have any affordable
housing or expanded bicycle access to the most dense job center outside of downtown,
but instead it will only contain storage units. A very poor tradeoff for the larger com-
munity who desperately needs affordable and fair housing. If the Petitioner’s request
for relief is not granted, this approval will be considered a huge loss for the commu-

nity and will be viewed as a wasted opportunity for decades.

CAUSE OF ACTION
VIOLATION OF Wis. Stats. §§ 62.23(7)(e)4- §§ 62.23(7)(e)6. Denying the right
of a person to seek an appeal from administrative actions in the enforce-

ment of the zoning code.

23. The preceding paragraphs are hereby incorporated and realleged as if fully stated
herein.

24. The Petitioner, being an aggrieved party that alleged errors on behalf of the Zon-
ing Administrator, had a clear and legal right to appeal the decisions of the Zoning
Administrator, according to Wis. Stats. §§ 62.23(7)(e)4 and mirrored in WMC
94.16.110. That right was denied by the Respondent, using justification that runs

counter to established case law.
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25. The Respondent, acting in their capacity as the Zoning Administrator, had a plain
and positive duty to receive the application; verify its completeness and request revi-
sion if it was deemed incomplete or otherwise lacking; notify the Board of Zoning
Appeals, the property owner, and the Alderperson of the subject property; and sched-
ule a publicly noticed hearing. This is apparent through the multiple instances of
mandatory language in Wis. Stats. §§ 62.23(7)(e)4- §§ 62.23(7)(e)6, WMC Chapter
24.16, sections 010 and 110. The Respondent failed to do these duties.

26. Substantial damages will result from the relief not being granted, including but
not limited to:

-denial of the Petitioner’s right to procedural due process outlined in chapter 62 of
Wisconsin statutes,

-the negative effect on the communities’ health, safety, welfare, and economic devel-
opment potential from the erroneously approved land use,

-the loss of public amenities outlined in the ignored Planned Unit Development Plan
Approval that were still in effect at the time of the Conditional Use approval,

-and the loss of $700 from application fees collected by the Respondent and not re-
turned to the petitioner when the applications were rendered void.

This violates Wis. Stat. §§ 66.0628(2), which states that, “Any fee that is imposed by
a political subdivision shall bear a reasonable relationship to the service for which
the fee is paid”. As no hearings were held and no notices were sent out, the withhold-
ing of those fees after the applications have caused the Petitioner real financial dam-
ages.

27. The Petitioner has made multiple attempts to contact the city by phone and email
to resolve the matter administratively, none of which have been answered. The Peti-
tioner has appealed the decision using the correct process prescribed by municipal
and state law. The Petitioner’s initial application was completed, paid, and submitted
within the correct time frame, but was nevertheless rejected by the Zoning Adminis-
trator’s designee. No alternatives to amending or resubmitted the application were
given, contrary to WMC 24.13.010(f)(3). The Petitioner then reached out to members
of the Board of Zoning Appeals to suggest they could compel the case. No response
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was given. The Petitioner appealed the April 3, 2023 decision on April 13, 2023, again
with a complete application that was paid and submitted within the correct
timeframe. It too was rejected, but by letter from the City Attorney, presumably on
behalf of the Zoning Administrator, and both applications were voided on the appli-
cation web portal. The petitioner sent one final email detailing the options which
could stave off legal action on April 26, 2023. There has been no response. It is clear
that the Petitioner has exhausted all avenues of administrative resolution, leaving

no other remedy at law.

RELIEF REQUESTED

WHEREFORE, the Petitioner demands a writ of mandamus to issue against the Re-
spondent under Wis. Stat. §62.23(7)(e)4:

1. Compelling the Respondent to immediately schedule and hold the requested hear-
ing of the Board of Zoning Appeals to hear case BZA2023-0003 at the first possible
date according to procedures in WMC24.16.110;

2. Declaring the Petitioner’s rights and clarifying the jurisdiction of the Board of Zon-
ing Appeals and its available remedies within that jurisdiction to the Respondent;

3. Compelling the Respondent to immediately stay all legal proceedings furthering
the action of the conditional use approval being appealed per Wis. Stat. §62.23(7)(e)5
4. Awarding the Petitioner its reasonable attorney fees, damages of not less than
$350, and other actual costs under Wis. Stat. § 19.37(2), and;

5. Awarding such other relief as the Court deems appropriate.

6. In the event the Court finds that the Zoning Administrator did not err in denying
the applications on jurisdictional grounds, awarding the Petitioner damages of $700
for the applications voided by the Zoning Administrator per Wis. Stat. §§ 66.0628(2).
7. In the event the Court finds that the Zoning Administrator did not err in denying

the applications on jurisdictional grounds but did err in the approval of the condi-
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tional use, such remedy as the Court deems appropriate, to include as little as guid-
ance on how to conduct future conditional use cases in the manner prescribed by state

law.

Dated this May 1, 2023
Respectfully submitted,
Robin Palm, AICP
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FILED
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Anna Maria Hodges

Clerk of Circuit Court
STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUNTY 2023CV003140
Honorable Christopher R.
Foley-14

ROBIN PALM, AICP Branch 14

Petitioner, Petition for Writ of Mandamus
Case Code: 30952
Case No. 23-CV-

PAULETTE ENDERS,
DEVELOPMENT DIRECTOR AND ZONING ADMINISTRATOR FOR
THE CITY OF WAUWATOSA

Respondent.

APPLICATION FOR ALTERNATIVE WRIT

Petitioner, Robin Palm, AICP, acting in pro se, hereby applies to this Court for the
immediate issuance of an alternative writ of mandamus ordering the Respondent,
Paulette Enders, in her capacity as Development Director and Zoning Administrator for the
City of Wauwatosa, to immediately schedule a Board of Zoning Appeals hearing in response
to Petitioner’s March 31, 2023 application, or to appear before this Court and show cause to the
contrary. The grounds for this application are as set forth in the Petition, accompanying
affidavit(s) and as follows:

1. An alternative writ of mandamus is “a mandamus issued upon the first application
for relief, commanding the defendant either to perform the act demanded or to appear before the
court at a specified time to show cause for not performing it.” State ex rel. Milwaukee Police Ass'n
v. Jones, 2000 WI App 146, 97, n. 7, 237 Wis. 2d 840, 615 N.W.2d 190 (quoting BLACK’S LAW
DICTIONARY (7 Ed. 1999)).

2. Wis. Stat. § 801.02(5) permits commencement of an action by service of a writ of

mandamus “if a copy of the writ is filed forthwith.”
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3. “The usual practice, if a prima facie case is made out by the petition or application,
is to issue an alternative writ of mandamus, directed to the person claimed to be under a duty to
act, requiring the person, either to act or to show cause why the person should not be compelled to
do 50.” 9 Wis. Pleading & Practice Forms, sec. 85.37 (5" Ed. 2017).

4, Courts can issue alternative writs of mandamus immediately in zoning cases. See,
e.g., State ex rel. Poole v. Village of Menomonee Falls, 55 Wis. 2d 555, 200 N.W.2d 580
(1972) (“This is an appeal by the Village of Menomonee F alls... from a judgement
which ordered the issuance of a peremptory writ of mandamus®™); State ex rel. Humble Oil
Refining Co. v. Wahner, 25 Wis.2d 1, 130 N.W.2d 304 (1964).("Humble... petitioned for a writ of
certiorari to reverse the decision of the board denying permission to build, and for an
alternative writ of mandamus to compel the Building Inspector to issue a building permit. It
ordered the issuance of the writ of mandamus.");

S This Petition and supporting Affidavit establish a prima facie case that the
Respondent has failed to perform a clear duty mandated by the Zoning Laws in Chapter 62 of
the Wisconsin Statutes and Wauwatosa Municipal Code .

6. Plaintiff made applications for an Appeal of Administrative Decisions on March

31, 2023 and April 13, 2023.
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7. The City has not scheduled the Board of Zoning Appeals hearing that is mandated
under the premise that it lacks jurisdiction.

8. Wis. Stat. § 62.23(7)(e)4 provides that “Appeals to the board of appeals may be
taken by any person aggrieved or by any officer, department, board or bureau of the city affected
by any decision of the administrative officer. Such appeal shall be taken within a reasonable
time,”

9. Mandamus lies to compel an official to perform prescribed duties that are clear and
unequivocal when the responsibility to act is imperative and the petitioner shows substantial
damage will result from failure to perform the act. Burns v. City of Madison, 92 Wis. 2d 232, 284

N.W.2d 631 (1979).

Dated this May 01, 2023.
Respectfully submitted,

Robin Palm, AICP
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Anna Maria Hodges
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2023CV003140

STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE COUN%¥ble Christopher R.

Foley-14
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ROBIN PALM, AICP

Petitioner,

V.

PAULETTE ENDERS, DEVELOPMENT CaseNo.
DIRECTOR AND ZONING

ADMINISTRATOR FOR THE CITY OF

WAUWATOSA

Respondent.

AFFIDAVIT OF ROBIN PALM

STATE OF WISCONSIN)) S5
RACINE COUNTY )

Being first duly sworn on oath, I state as follows based on personal knowledge or

information and belief:

1. T am an urban planner employed hy the Village of Mount Pleagant in
Racine County, Wisconsin since 2017. I hold a certification from the American Institute of
Certified Planners and have a Master's Degree in Urban and Regional Planning from
Virginia Commonwealth University.

2.1 reside in the Washington Heights neighborhood of Milwaukee, Wisconsin,
immediately adjacent to Wauwatosa. To give perspective, at 2.3 miles away, Wauwatosa's
City Hall is half the distance to my residence than Milwaukee's is.

3. I am the Southeast Wisconsin representative for the American Planning
Associations Wisconsin chapter, and a member of its legislative policy committee. A portion
of my role is to advocate for better planning throughout my district. I've done this many

times throughout the region, including previously in Wauwatosa.
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Such efforts has even led to the passing of a Wauwatosa ordinance allowing for
Reasonable Accommodations for Persons with Disabilities.

4. 'm an expert on zoning. I've drafted zoning laws, done an award
winning a full zoning code rewrite, given seminars on zoning at the state planning
conference, and am scheduled to participate in a series of web based seminars on
the history and future of zoning as it relates to fair housing.

5. On March 25 2023, I read the article by Quinn Clark dated the previous
day in the Milwaukee Journal Sentinel "An affordable housing project fell through in
Wauwatosa. Storage units are taking its place."

6. I was immediately furious at the poor land use, planning, and outright
waste of such a great opportunity. I took to social media and expressed my dismay.
In that thread I stated how upset I felt, and particularly lamented the loss of
affordable housing and the extension of the county's Oak Leaf Trail from Tosa
Village to the Milwaukee Regional Medical Center. The community's housing crisis
is something I hear about on a daily basis, and the housing stock in the metro area
is at an all time low. As for the trail, I'm an avid user of the County's bicycle trails,
and my wife was planning on using that extension to commute to her job at the
Medical College of Wisconsin since The Medical Center had recently made upgrades
around the campus and had campaigned hard for the trail extension for their

employees. This thread is in exhibit P10.

7.1 immediately noticed issues in the approval process that stuck out to me. The
continued existence of the PUD zoning, the lack of substantial evidence presented in
favor of the development, the noticeably brief executive summary, and relatively quick
approval process when compared with the previous approvals. My research immediately

showed that these weren't just small issues, but actually errors that led to the
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conditional use being approved by mistake. Not many people would pick up on these
illegalities, but I did. So I felt compelled to act not only for myself, but on behalf of the
common good of the wider community.

7. On March 27, 2023, I called the Wauwatosa Planning Department to
discuss the case. I received a callback from Arthur Pifion, planner and sometimes
designee of the Zoning Administrator role. This was at 3:25 PM and the call lasted
24 minutes. During the call, we discussed the case, and I brought up the
inconsistencies with legal procedures and statutes. I focused on the errors in
conditional use law and with Wauwatosa's PUD procedures. I also stated that the use
was contrary to the approved Master Plan and just poor planning in general. Mr
Pifion defended the approval and stated that nothing could be done at that point. I
stated that the Zoning Administrator had broad ranging powers to correct issues
stemming from approvals or permits issued by error or contrary to law. Mr Pifion
disagreed.

8. That remains the last spoken communication with anyone in the
Development Department at the City of Wauwatosa.

9. 1 filed my appeal on March 31st. While filing the appeal T encountered a
technical error that prevented me from uploading my application. I spoke with one of
the admins in the Development Department. On the second call with that admin, I
was informed that the City Attorney told them to advise me that I needed to
immediately file an appeal with circuit court. I replied, "Respectfully, I disagree with

the City Attorney's legal opinion on this matter.”

In all communications with the City Attorney, he has insisted that I try to appeal the
Common Council's decision through Circuit Court, legal advice I feel would have

likely have gotten my case tossed out for failing to exhaust my
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administrative remedies or failing to meet the time deadlines. Whether he gave

this incorrect advice out of ignorance or malice, I do not know.

10. Thereafter events proceeded largely as depicted in the Factual Allegations
portion of the Petition.

11. I received no communication from the City or its officials despite multiple
calls and emails.

12. By being so keen on pushing me toward litigation, I felt as if the City
thought it could get rid of me because I wouldn't be up to the considerable time and

financial commitment of legal action.

13. In the course of my planning work in the Village of Mount Pleasant, if
someone files an appeal or a variance, I'm there to help them every step of the way,
telling them how to present their best case to the board, despite me being obligated to
defend the code once the hearing begins. So it's no surprise that I have a horrible
winning percentage in BOZA cases, but it's the right thing to do, morally and ethically.
This goes double for private persons just doing their day to day. They don't know the
ins and outs of zoning, and can't be expected t