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Petitioner,

V.

Paulette  Enders,  Development  Director,  Zoning  Administrator  City  of Wauwatosa
7725 W North  Ave,  Wauwatosa,  WI  53213

Respondent.

PETITION  FOR  WRIT  OF MANDAMUS

Received by

HAY 0 3 2023

CityClerk's  Office

'!>,'  E, c) (>

This  is an action  to enforce  Wisconsin's  Zoning  Law,  Wis. Stat.  §§ 62.23(7)(e)4-  §§

62.23(7%e)6.  State  law  declares  it the  public  policy  of this  state  that  any  person  who

is aggrieved  by  any  decision  of the  administrative  officer  is  presumptively  entitled  to

an  appeal  within  a reasonable  time.

Petitioner  hereby  petitions  this  Court  for  a writ  of mandamus  directing  the  Respond-

ent,  Paulette  Enders  in  her  capacity  as the  zoning  administrator  of  the  City  of Wau-

watosa,  to schedule  a hearing  of  the Board  of Zoning  Appeals  ("BOZA")  within  a rea-

sonable  time  as requested  by the  Petitioner,  alleging  to the  Court  as follows:

FACTUAL  ALLEGATIONS

Parties

1. Petitioner  Robin  Palm,  AICP,  acting  in  Pro  Be, is an AICP  certified  urban  planner,

and is resident  of the City  of Milwaukee,  in Milwaukee  County  Wisconsin  with  a

home  address  of 1559  N 51st  Street,  Milwaukee,  Wisconsin  53208.

2. Respondent  Paulette  Enders,  in her  capacity  as the  current  title  holder  of Devel-

opment  Director  of the City  of Wauwatosa,  the position  also named  as the Zoning

Administrator  in  Wauwatosa  Municipal  Code (WMC)  24.18.020.
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Robin  Palm,  AICP

1559  N 51St  8t

Milwaukee,  WI  53208,

SUMMONS

Case  Class:  Petition  for  Writ  of

Mandamus

Case  Code:  30952

Case  No.  23-CV-

FILED

05-01-2023

Anna  Maria  Hodges

Clerk  of  Circuit  Court

2023CVOO3140

Honorable  Christopher  R.

Foley-14

Branch  14

Petitioner,

V.

Paulette  Enders,  Development  Director,  Zoning  Administrator  City  of  Wauwatosa

7725  W  North  Ave,  Wauwatosa,  WI  58213

Respondent.

THE  STATE  OF  WISCONSIN

To  each  person  named  above  as a Respondent:

You  are  hereby  notified  that  the  Petitioner  named  above  has  filed  a lawsuit  or  other

legal  action  against  you.  The  Petition,  which  is attached,  states  the  nature  and  basis

of  the  legal  action.

Within  18  days  of  receiving  this  Summons,  you  must  respond  with  a written  answer,

as that  term  is used  in  Chapter  802  of  the  Wisconsin  Statutes,  to the  Petition.  The

court  may  reject  or disregard  an  answer  that  does  not  follow  the  requirements  of  the

statutes.  The  answer  must  be sent  or  delivered  to the  court,  whose  address  is: Clerk

of Circuit  Court,  Milwaukee  County,  9901  North  9th  Street,  Room  104  Milwaukee,

Wisconsin  53233  and  to  the  Petitioner,  whose  address  is: 1559  N 51st  Street,  Milwau-

kee,  WI  53208.

You  may  have  an  attorney  help  or  represent  you.

If  you  do not  provide  a proper  answer  within  18  days,  the  court  may  grant  judgment

against  you  for  the  award  of money  or other  legal  action  requested  in  the  Petition,

and  you  may  lose  your  right  to object  to anything  that  is or may  be incorrect  in  the

Petition.  A  judgment  may  be enforced  as provided  by  law.  A judgment  awarding

money  may  become  a lien  against  any  real  estate  you  own  now  or  in  the  future,  and

may  also  be enforced  by  garnishment  or seizure  of  property.

Respectfully  submitted,

Robin  Palm,  AICP

(804)400-0744;  palmra@gmail.com

1559  N 51st  St

Milwaukee,  WI  53208,
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Paulette  Enders,  Development  Director,  Zoning  Administrator  City  of  Wauwatosa

7725  W North  Ave,  Wauwatosa,  WI53213

Respondent.

PETITION  FOR  WRIT  OF  MANDAMUS

This  is an action  to enforce  Wisconsin's  Zoning  Law,  Wis.  Stat.  §§ 62.23(7)(e)4-  §§

62.23(7)(e)6.  State  law  declares  it  the  public  policy  of  this  state  that  any  person  who

is aggrieved  by  any  decision  of  the  administrative  officer  is presumptively  entitled  to

an  appeal  within  a reasonable  time.

Petitioner  hereby  petitions  this  Court  for  a writ  of  mandamus  directing  the  Respond-

ent,  Paulette  Enders  in  her  capacity  as the  zoning  administrator  of  the  City  of  Wau-

watosa,  to schedule  a hearing  of  the  Board  of  Zoning  Appeals  ("BOZA")  within  a rea-

sonable  time  as requested  by  the  Petitioner,  alleging  to the  Court  as follows:

FACTUAL  ALLEGATIONS

Parties

1. Petitioner  Robin  Palm,  AICP,  acting  in  Pro  Be, is an  AICP  certified  urban  planner,

and  is resident  of the  City  of Milwaukee,  in  Milwaukee  County  Wisconsin  with  a

home  address  of 1559  N 51st  Street,  Milwaukee,  Wisconsin  53208.

2. Respondent  Paulette  Enders,  in  her  capacity  as the  current  title  holder  of Devel-

opment  Director  of the  City  of  Wauwatosa,  the  position  also  named  as the  Zoning

Administrator  in  Wauwatosa  Municipal  Code  (WMC)  24.18.020.
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3. The  Zoning  Administrator  role  can  be designated  and/or  delegated  by  the  Develop-

ment  Director  per  WMC  24.18.020  and  WMC  24.01.100  to others  over  whom  they

have  authority.

Venue  & Jurisdiction

4. This Court has jurisdiction  to hear this matter  under Wis. Stat. § 62.23(7%e)10,

which  provides  aggrieved  persons  an ability  to appeal  any  decision  of the  board  of

zoning  appeals  within  30 days  by  certiorari  to the  circuit  court.  This  establishes  the

circuit  court  as the  proper  appellate  court  for  all  matters  normally  under  the  juris-

diction  of  a Board  of  Zoning  Appeals.

5. Venue is proper in this County under Wis. Stat. % 801.50(2)(a) to (c)

Mr.  Palm's  Request  for  an  Administrative  Appeal

6. On  March  31, 2023,  Robin  Palm,  an urban  planner,  sent  an application  BZA2023-

0003  for  an  Administrative  Appeal  to the  City  of  Wauwatosa  via  its  online  portal.  An

Administrative  Appeal  is when  an aggrieved  person  feels  that  an administrative  of-

ficial  has  erred  in  their  administration  or ex"iforcement  of the  Zoning  Code.  The  case

is to immediately  be heard  by  the  Board  of  Zoning  Appeals,  who  has  all  of  the  powers

of the  official  whose  actions  are  being  appealed  available  as a course  of  remedy.  The

purpose  of  this  is to give  due  process  to members  of  the  community  for  all  of  the  deci-

sions  that  government  employees  must,  for  expedience  sake,  do administratively.

This  appeal  was  within  the  10 days  of  the  written  decision,  as  required  to initiate

such  appeals  as defined  in  the  Wauwatosa  Municipal  Code.  Mr.  Palm  submitted  a

narrative  stating  that  was  an aggrieved  person  due to errors  in law  and  actions  by

the  Zoning  Administrator  or their  designee,  and  therefore  requested  a hearing  in

front  of the  Board  of Zoning  Appeals  to consider  potential  remedies,  including  the

revocation  of  the  conditional  use in  question.  An  application  fee of  $350  was  invoiced

to Mr.  Palm,  and  paid  that  very  same  day  by  Mr.  Palm.  A true  and  accurate  copy  of
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that  request,  invoice,  and  receipt  is attached  to the  Affidavit  of  Robin  Palm  as Exhibit

Pi.

7. On  April  3, 2023,  Robin  Palm  received  an  email  at  the  address  denoted  on  his  ap-

plication  from  Arthur  Pifion,  Wauwatosa  planner  acting  as the  Zoning  Administra-

tor/designee.  In  it,  'Mr.  Pirion  stated  that  the  City  of  Wauwatosa  was  unable  to the

process  the  request  due  to  a lack  of  jurisdiction  of  the  City's  BOZA  to  hear  appeals  of

decisions  of  the  Common  Council.  Mr.  Pifion  did  not  state  that  the  application  could

be  revised  per  WMC  24.13.010(f)(3).  A true  and  accurate  copy  of  that  email  letter  is

attached  to  the  Affidavit  of  Robin  Palm  as Exhibit  P2.

8. On  April  3 and  again  on  April  6, Mr.  Palm  emailed  Mr.  Pifion  clarifying  the  nature

of  the  appeal,  the  BOZA's  the  authority  to hear  it,  and  the  Zoning  Administrator's

lack  of  capacity  to deny  it.

In  those  emails,  Mr.  Palm  requested  the  decision  be reversed,  writing  that  if  it  were

not,  he  would  submit  another  administrative  appeal,  this  one  of  the  letter  from  the

Zoning  Administrator.  No  responses  to  those  emails  have  been  received  as of  the  time

of  this  petition.  True  and  accurate  copies  of  those  email  letters  are  attached  to the

Affidavit  of  Robin  Palm  as Exhibit  P3.

9. On  April  6, 2023  Mr.  Palm  sent  emails  to  the  7 members  of  the  Board  of  Zoning

Appeals,  as per  62.23(7)(e)4  explaining  the  grounds  of  the  appeal  and  how  the  appeal

should  not  have  been  rejected.  Only  1 member  replied,  stating  that  they  did  not  have

the  power  to  compel  an  issue.  This  is  contrary  to  62.23(7)(e)3  which  states  that  meet-

ings  shall  be  at  the  call  of  the  chairperson.  True  and  accurate  copies  of  those  email

letters  are  attached  to  the  Affidavit  of  Robin  Palm  as Exhibit  P4.

10.  On  April  13,  2023,  Mr.  Palm  completed  application  BZA2023-0006,  appealing  the

Zoning  Administrator's  decision  to  reject  appeal  BZA2023-0003  on  the  grounds  of  lack

of  jurisdiction.  In  the  appeal  narrative,  Mr.  Palm  asserts  that,  in  general,  the  zoning

administrator  cannot  and  should  not  deny  an  appeal  of  their  own  actions,  citing  the

WMC's  mandatory  language  present  in  WMC 24.16.110(G),  which  mirrors  Wis.  Stat.

§§ 62.23(7)(e)4-  §§ 62.23(7%e)6. Mr. Palm also questioned  whether  the approval  use

was  actually  was  an  administrative  action  per  WMC  24.16.110(G),  and  asserted  that



Case  2023CVOO3140 Document  2 Filed  05-01-2023 Page  5 of  11

ST  ATE  OF  WISCONSIN CIRCUIT  COURT MILWAUKEE  COUNTY'

WMC  24.16.110(G)  provides  the  BOZA  all  the  necessary  powers  to enact  the  re-

quested  remedies  by  Mr. Palm.  An application  fee of $350  was  invoiced  to Mr.  Palm

and  paid  that  very  same  day  by  Mr.  Palm.  True  and  accurate  copies  of  that  request,

invoice,  and  receipt  are  attached  to the  Affidavit  of  Robin  Palm  as Exhibit  P5.

11.  On  Friday,  April  14,  2023,  Mr.  Palm  contacted  City  Clerk  Steven  Braatz  asking

why  the  BOZA  hearing  for  April  26 was  reporting  as "cancelled"  on  the  City's  website.

Mr.  Braatz  responded  via  email  that  there  were  no applications  or other  issues  to

discuss.  When  Mr.  Palm  informed  Mr.  Braatz  of  the  non  standard  timetables  for  Ad-

ministrative  Appeal  applications  shown  on the  city  website,  Mr.  Braatz  referred  Mr.

Palm  to the  Zoning  Administrator  by  CC'ing  the  email  message  to  Tamara  Szudy  and

Arthur  Pirion.  As of  the  date  of  this  petition,  that  email  has  not  been  responded  to

by  the  zoning  administrator.  A true  and  accurate  copy  of that  email  exchange  at-

tached  to the  Affidavit  of  Robin  Palm  as Exhibit  P6.

12.  Mr.  Palm  received  a letter  dated  April  19,  2022  from  Alan  Kesner,  City  Attorney

for  the  City  of  Wauwatosa.  In  it,  Mr.  Kesner  reiterates  that  the  Board  of Zoning

Appeals  has  neither  jurisdiction  over  nor  the  power  to overturn  Conditional  Use  ap-

provals  issued  by  an act  of  the  Common  Council.  Mr.  Kesner  also  advises  that  Wis-

consin  law  provides  that  an  aggrieved  person  can  appeal  a decision  to the  issuance  of

a conditional  use  permit  to Circuit  Court.  Mr.  Kesner  does  not  state  the  timetables

that  such  review  may  be obtained.  True  and  accurate  copies  of  that  request,  invoice,

and  receipt  are  attached  to the  Affidavit  of  Robin  Palm  as  Exhibit  P7.

13.  On  April  26, 2023,  Mr.  Palm  sent  an  email  letter  reply  to Mr.  Kesner,  with  copies

sent  to the  mayor,  the  offices  of  the  administrator,  clerk,  attorney,  and  zoning  admin-

istrator,  and  all  the  relevant  deputies.  In  the  letter,  Mr.  Palm  stated  that  the  BOZA

has  not  just  the  authority  to hear  the  appeal  application  but  the  obligation  to do so

because  the  Common  Council's  approval  should  be  considered  "administering  and  en-

forcing  the  zoning  code"  and  thus  is an  administrative  action.  Mr.  Palm  went  on  to

state  that  to do as Mr.  Kesner  suggested  could  have  resulted  in  Mr.  Palm's  rm,e  being

dismissed  for  not  exhausting  his  options  for  administrative  appeal.  Mr.  Palm  cited
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three cases from  the Wisconsin  Supreme  Court:  League of Women Voters v. Out-

agamie  County,  334  NW  2d  887  - Wis:  Supreme  Court  1983,  Brarzat  v. Pewauhee  Toum

Board,  15  Wis.  2d  6 - Wis:  Supreme  Court  1961  and  Nodell  Inv.  Corp.  v. Glendrxle,

254  NW  2d  310  - Wis:  Supreme  Court  1977.

Mr.  Palm  offered  three  options  to resolve  the  matter:  via  administrative  methods

available  to  the  Zoning  Administrator,  via  a BOZA  hearing  on  May  25th,  or  via  court

intervention.  As  of  the  timing  of  this  petition,  no  response  has  been  received  from  any

of  the  addressed  parties.

True  and  accurate  copies  of  that  request,  invoice,  and  receipt  are  attached  to the  Af-

fidavit  of  Robin  Palm  as Exhibit  P8.

14.  On  April  28,  2023,  a Iand  transfer  and  sale  was  completed  for  the  property  of  1300

Glenview  place,  which  was  the  property  at  issue  in  the  Mr.  Palm's  Board  of  Zoning

Appeals  application  dated  March  31, 2023.  The  property  was  transferred  between

Western  Building  Products  Inc  to  House  7 LLC  for  the sum  of $5,150,000.  This  con-

stitutes  a legal  proceeding  per  Wis.  Stat.  §62.23(7)(e)5  that  would  have.been  subject

to  a stay  order.  True  and  accurate  copies  of  that  DOR  online  record  is  attached  to  the

Affidavit  of  Robin  Palm  as Exhibit  P9.

15.  The  property  in  question  of  the  original  March  31, 2023  appeal,  1300  Glenview

Place  in  the  City  of  Wauwatosa,  is zoned  M-1/PUD.  PUD  indicates  that  it has  a pre-

liminary  approved  Planned  Unit  Development  application.

16.  The  PUD  preliminary  application  was  extended  on June  1,  2022  to June  1,  2023

by  the  Common  Council  of  Wauwatosa.

17.  According  to  WMC  24.16.050(A)  Planned  Unit  Developments,  any  modification  of

the  plans  requires  following  the  established  PUD  amendment  process.

18.  According  to  WMC  24.15.050(B)  Approval  of  PUD  preliminary  and  final  develop-

ment  plans  must  occur  before  any  building  permit  is issued  and  before  any  develop-

ment  takes  place  in  a /PUD  district.

19.  PUD  plans  have  not  been  finalized  for  1300  Glenview  Place,  nor  have  they  been

subjected  to  the  PUD  amendment  process  to  be revoked.
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20.  These  facts  concerning  the  PUD  process  denote  the  importance  of  expedient  action

and  the  costly  consequences  of  the  delays  on the  part  of  the  city  of  Wauwatosa  by

refusing  to  review  Mr.  Palm's  Administrative  review  application.

21. Delays  in  accommodating  Mr.  Palm's  requests  and  applications  are  well  beyond

the  "reasonable  time"  standard,  given  the  timetables  for  such  actions  given  by  Wau-

watosa  in  publications  and  by  the  WMC.

22. There  is a pressing  need  for  intervention  as every  day  consists  of  an  additional

opportunity  for  the  conditional  use  recipient  to pull  permits  that  should  have  have

been  stayed  by  the  zoning  administrator  pending  the  BOZA  hearing  result  proceed-

n'ig.

23. On  March,  7, 2023  the  Wauwatosa  Common  Council  accepted  the  2023  Housing

Study  via  Resolution  R-23-30.  The  resolution  was  approved  unanimously.  In  that  re-

port,  under  the  section  "Challenges  Identified  through  data  analysis"  it  identified

three  chanenges:

Constrained  supply  of  deed  restricted  affordable  housing  for  low-income  fam-

ilies,  seniors,  &  individuals

s Limited  housing  options  for  the  local  workforce

s Limited  starter  home  options  for  young  families

24.  The  Development  that  coincided  with  the  preliminary  approved  Planned  Unit  De-

velopment  plan,  named  Glenview  Place,  included  over  500  apartments  less  than  a

half  mile  from  Milwaukee  Regional  Medical  Center,  site  to over  16,000  jobs.  77 of

those  units  would  have  been  affordable  for  people  making  60%  of  the  Area  Median

Income.  The  Development  would  have  been  less  than  a third  of  a mile  walk  to the

new  Lincoln  Elementary  School  and  Wauwatosa  East  High  School,  which  was  re-

cently  upgraded  thanks  to  the  passed  schools  referendum.

25.  In  the  2008-2030  Comprehensive  Plan  for  the  city  of  Wauwatosa,  the  10  acre  par-

eel at  1300  Glenview  place  is the  only  parcel  in  the  entire  City  listed  in  the  Future

Land  Use  section  as "Multi  Family-  Urban  Density",  which  is  the  density  most  afford-

able  housing  multi  family  projects  would  require.
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26.  The  Village  of  Wauwatosa  Business  Improvement  District  lists  120  Businesses

currently  operating  within  District.

27. The  extension  of  the  Oak  Leaf  Trail  would  have  been  the  first  direct  off  street

bicycle  facility  to  go directly  to  the  Medical  Center,  and  would  have  connected  it to a

county  wide  system  of  miles  off  street  bicycle  trails.  Currently  to commute  to the

Medical  Center  via  Bicycle  likely  includes  contending  with  the  multilane  roads  that

surround  the  complex.

28.  In  2021,  the  Milwaukee  Regional  Medical  Center  finished  numerous  bicycle  and

pedestrian  infrastructure  improvements  throughout  the  campus,  including  protected

bike  lanes,  curb  bump  outs,  and  traffic  calming  measures.

29.  The  erroneously  approved  conditional  use  application,  which  the  City  has  refused

all  attempts  to  even  host  a hearing  to  rightfully  appeal,  will  not  have  any  affordable

housing  or  expanded  bicycle  access  to  the  most  dense  job  center  outside  of  downtown,

but  instead  it  will  only  contain  storage  units.  A very  poor  tradeoff  for  the  larger  com-

munity  who  desperately  needs  affordable  and  fair  housing.  If  the  Petitioner's  request

for  relief  is not  granted,  this  approval  will  be considered  a huge  loss  for  the  commu-

nity  and  will  be  viewed  as a wasted  opportunity  for  decades.

CAUSE  OF  ACTION

VIOLATION  OF Wis.  Stats.  §§ 62.23(7)(e)4-  §§ 62.23(7%e)6.  Denying  the  right

of  a person  to  seek  an  appeal  from  administrative  actions  in  the  enforce-

ment  of  the  zoning  code.

23.  The  preceding  paragraphs  are  hereby  incorporated  and  realleged  as if  fully  stated

herein.

24.  The  Petitioner,  being  an  aggrieved  party  that  alleged  errors  on  behalf  of  the  Zon-

ing  Administrator,  had  a clear  and  legal  right  to appeal  the  decisions  of  the  Zoning

Administrator,  according  to  Wis.  Stats.  §§ 62.23(7)(e)4  and  mirrored  in WMC

24.16.110.  That  right  was  denied  by  the  Respondent,  using  justification  that  runs

counter  to  established  case  law.
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25.  The  Respondent,  acting  in  their  capacity  as the  Zoning  Administrator,  had  a plain

and  positive  duty  to receive  the  application;  verify  its  completeness  and  request  revi-

sion  if  it  was  deemed  incomplete  or otherwise  lacking;  notify  the  Board  of Zoning

Appeals,  the  property  owner,  and  the  Alderperson  of  the  subject  property;  and  sched-

ule  a publicly  noticed  hearing.  This  is apparent  through  the  multiple  instances  of

mandatory  language  in Wis. Stats. §§ 62.23(7%e)4- §§ 62.23(7)(e)6, WMC Chapter

24.16,  sections  010  and  110.  The  Respondent  failed  to do these  duties.

26. Substantial  damages  will  result  from  the  relief  not  being  granted,  including  but

not  limited  to:

-denial  of  the  Petitioner's  right  to procedural  due  process  outlined  in  chapter  62 of

Wisconsin  statutes,

-the  negative  effect  on the  communities'  health,  safety,  welfare,  and  economic  devel-

opment  potential  from  the  erroneously  approved  land  use,

-the  loss  of  public  amenities  outlined  in  the  ignored  Planned  Unit  Development  Plan

Approval  that  were  still  in  effect  at  the  time  of  the  Conditional  Use  approval,

-and  the  loss  of  $700 from  application  fees  collected  by  the  Respondent  and  not  re-

turned  to the  petitioner  when  the  applications  were  rendered  void.

This  violates  Wis.  Stat.  §§ 66.0628(2),  which  states  that,  "Any  fee that  is imposed  by

a political  subdivision  shall  bear  a reasonable  relationship  to the  service  for  which

the  fee  is paid".  As  no hearings  were  held  and  no notices  were  sent  out,  the  withhold-

ing  of  those  fees  after  the  applications  have  caused  the  Petitioner  real  financial  dam-

ages.

27.  The  Petitioner  has  made  multiple  attempts  to  contact  the  city  by  phone  and  email

to resolve  the  matter  administratively,  none  of  which  have  been  answered.  The  Peti-

tioner  has  appealed  the  decision  using  the  correct  process  prescribed  by municipal

and  state  law.  The  Petitioner  s initial  application  was  completed,  paid,  and  submitted

within  the  correct  time  frame,  but  was  nevertheless  rejected  by  the  Zoning  Adminis-

trator's  designee.  No alternatives  to amending  or resubmitted  the  application  were

given,  contrary  to  WMC  24.13.010(f)(3).  The  Petitioner  then  reached  out  to members

of  the  Board  of  Zoning  Appeals  to suggest  they  could  compel  the  case.  No  response
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was  given.  The  Petitioner  appealed  the  April  3, 2023  decision  on  April  13,  2023,  again

with  a complete  application  that  was  paid  and  submitted  within  the correct

timeframe.  It  too  was  rejected,  but  by  letter  from  the  City  Attorney,  presumably  on

behalf  of  the  Zoning  Administrator,  and  both  applications  were  voided  on the  appli-

cation  web  portal.  The  petitioner  sent  one  final  email  detailing  the  options  which

could  stave  off  legal  action  on April  26, 2023.  There  has  been  no response.  It  is clear

that  the  Petitioner  has  exhausted  all  avenues  of administrative  resolution,  leaving

no other  remedy  at  law.

RELIEF  REQUESTED

WHEREFORE,  the  Petitioner  demands  a writ  of  mandamus  to issue  against  the  Re-

spondent  under  Wis.  Stat.  §62.23(7)(e)4:

1. Compelling  the  Respondent  to immediately  schedule  and  hold  the  requested  hear-

ing  of  the  Board  of  Zoning  Appeals  to hear  case  BZA2023-0003  at the  first  possible

date  according  to procedures  in  WMC24.16.110;

2. Declaring  the  Petitioner's  rights  and  clarifying  the  jurisdiction  of  the  Board  of  Zon-

ing  Appeals  and  its  available  remedies  within  that  jurisdiction  to the  Respondent;

3. Compelling  the  Respondent  to immediately  stay  all  legal  proceedings  furthering

the  action  of  the  conditional  use  approval  being  appealed  per  Wis.  Stat.  §62.23(7)(e)5

4. Awarding  the  Petitioner  its  reasonable  attorney  fees, damages  of not  less  than

$350,  and  other  actual  costs rinder  Wis. Stat.  § 19.37(2),  and;

5. Awarding  such  other  relief  as the  Court  deems  appropriate.

6. In  the  event  the  Court  finds  that  the  Zoning  Administrator  did  not  err  in  denying

the  applications  on  jurisdictional  grounds,  awarding  the  Petitioner  damages  of  $700

for  the  applications  voided  by  the  Zoning  Administrator  per  Wis.  Stat.  §§ 66.0628(2).

7. In  the  event  the  Court  finds  that  the  Zoning  Administrator  did  not  err  in  denying

the  applications  on jurisdictional  grounds  but  did  err  in  the  approval  of  the  condi-
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tional  use,  such  remedy  as the  Cor'irt  deems  appropriate,  to include  as little  as guid-

ance  on  how  to conduct  future  conditional  use  cases  in  the  manner  prescribed  by  state

law.

Dated  this  May  1, 2023

Respectfully  submitted,

Robin  Palm,  AICP





Case  2023CVOO3140 Document  4 Filed 05-01-2023 Page 1 of 3

ST  ATE  OF  WISCONSIN CIRCUTT  COURT  MILWAUKEE  COUNTY

ROBIN  PALM,  AICP

Petitioner, Petition  for  Writ  of  Mandamus

Case  Code:  30952

Case  No.  23-CV-

PAULETTE  ENDERS,

DEVELOPMENT  DIRECTOR  AND  ZONING  ADMINISTRATOR  FOR

THE  CITY  OF WAUWATOSA

Respondent.
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05-01-2023

Anna  Maria  Hodges

Clerk  of  Circuit  Court
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Honorable  Christopher  R.

Foley-"14

Branch  14

APPLICATION  FOR  ALTERNATIVE  WRIT

Petitioner,  Robin  Palm,  AICP,  acting  in  pro  se, hereby  applies  to  this  Court  for  the

irnrnediate  issuance  of  an  alternative  writ  of  mandamus  ordering  the  Respondent,

Paulette  Enders,  in her  capacity  as Development  Director  and Zoning  Administrator  for  the

City  of  Wauwatosa,  to immediately  schedule  a Board  of  Zoning  Appeals  hearing  in response

to Petitioner's  March  31,  2023  application,  or  to appear  before  this  Court  and  show  cause  to the

contrary.  The grounds  for  this application  are as set forth  in the Petition,  accompanying

affidavit(s)  and  as follows:

1. An  alteinative  writ  of  mandamus  is "a  mandamus  issued  upon  the first  application

for  relief,  commanding  the defendant  either  to perform  the act demanded  or to appear  before  the

corirtataspecifiedtimetosliowcausefornotperformingit."  Stateexrel.MilwaulceePoliceAss'n

v. Jones, 2000 WI App 146, $7, n. 7, 237 Wis. 2d 840, 615 N.W.2d 190 (quoting BLACK'S LAW

DICTIONARY  (7'h Ed. 1999)).

2. Wis.  Stat. § 801.02(5)  pertnits  commencement  of  an action  by  sei'vice  of  a writ  of

mandamus  "if  a copy  of  the writ  is filed  forthwitli."

1
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3. "The  usual  practice,  if  a prima  facie  case is made  out  by  the petition  or application,

is to issue  an alternative  writ  of  mandamus,  directed  to the person  claimed  to be under  a duty  to

act,  requiring  the person,  either  to act  or to show  carise  why  the person  should  not  be compelled  to

4.

do so." 9 Wis. Pleading  & Practice  Forirts,  sec. 85.37  (5'h Ed. 2017).

Courts  can issue  altemative  writs  of  mandamus  immediately  in zoning  cases. See,

e.g., State ex rel. Poole v. Village of Menomonee Falls, 55 Wis. 2d 555, 200 .2d 580

for  a writ  of

31, 2023  and  April  13, 2023.

2
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7. The  City  has not  scheduled  the Board  of  Zoning  Appeals  hearing  that  is mandated

under  the premise  that  it lacks  jurisdiction.

8. Wis.  Stat. § 62.23(7)(e)4  provides  that "Appeals  to the board  of  appeals  may  be

taken  by  any  person  aggrieved  or by  any  officer,  department,  board  or bureau  of  the city  affected

by any decision  of  the administrative  officer.  Such appeal  shall  be taken  within  a reasonable

time,"

3
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ST  ATE  OF  WISCONSIN CIRCUIT  COURT

ROBIN  PALM,  AICP

Petitioner,

V.

PAULETTE  ENDERS,  DEVELOPMENT

DIRECTOR  AND  ZONING

ADMINISTRATOR  FOR  THE  CITY  OF

WAUW  ATOSA

Respondent.

FILED

05-01-2023

Anna  Maria  Hodges

Clerk  of  Circuit  Court

2023CVOO3140

MILWAUKEE  COHa'da}'Thle Christopher  R.
Foley-"14

Branch  14

Case  No.

AFFIDAVIT  OF  ROBIN  PALM

. STATE  OF  WISCONSIN  )
) SS

RACINE  COUNTY  )

Being  first  duly  sworn  on oath,  I state  as follows  based  on personal  knowledge  or

information  and  belief:

1. I am an yirban  planner  employed  by  the  Village  of  Mount  Pleasant  in

Racine  County,  Wisconsin  since  2017.  I hold  a certification  from  the  American  Institute  of

Certified  Planners  and  have  a Master's  Degree  in  Urban  and  Regional  Planning  from

Virginia  Commonwealth  University.

2. I reside  in  the  Washington  Heights  neighborhood  of  Milwaukee,  Wisconsin,

immediately  adjacent  to Wauwatosa.  To give  perspective,  at  2.3 miles  away,  Wauwatosa's

City  Hall  is half  the  distance  to my  residence  than  Milwaukee's  is.

3. I  am  the  Southeast  Wisconsin  representative  for  the  American  Planning

Associations  Wisconsin  chapter,  and  a member  of  its  legislative  policy  committee.  A portion

of my role  is to advocate  for  better  planning  throughout  my district.  I've  done  this  many

times  throughout  the  region,  including  previously  in  Wauwatosa.
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Such  efforts  has  even  led  to the  passing  of a Wauwatosa  ordinance  allowing  for

Reasonable  Accommodations  for  Persons  with  Disabilities.

4. I'm  an  expert  on  zoning.  I've  drafted  zoning  laws,  done  an  award

winning  a full  zoning  code  rewrite,  given  seminars  on zoning  at the  state  planning

conference,  and  am  scheduled  to participate  in  a series  of web  based  seminars  on

the  history  and  future  of zoning  as it  relates  to fair  housing.

5. On  March  25 2023,  I read  the  article  by  Quinn  Clark  dated  the  previous

day  in  the  l'VIilwaukee  Journal  Sentinel  "An  affordable  housing  project  fell  through  in

Wauwatosa.  Storage  units  are  taking  its  place."

6. I was  immediately  furious  at the  poor  land  use,  planning,  and  outright

waste  of  such  a great  opportunity.  I took  to social  media  and  expressed  my  dismay.

In  that  thread  I stated  how  upset  I felt,  and  particularly  Iamented  the  loss  of

affordable  housing  and  the  extension  of the  county's  Oak  Leaf  Trail  from  Tosa

Village  to the  Milwaukee  Regional  IVIedical  Center.  The  community's  housing  crisis

is something  I hear  aborit  on a daily  basis,  and  the  housing  stock  in  the  metro  area

is at  an  all  time  low.  As  for  the  trail,  I'm  an avid  riser  of  the  County's  bicycle  traies,

and  my  wife  was  planning  on using  that  extension  to comrmite  to  her  job  at the

IMedical  College  of  Wisconsin  since  The  Medical  Center  had  recently  made  upgrades

around  the  campus  and  had  campaigned  hard  for  the  trail  extension  for  their

employees.  This  thread  is in  exhibit  PIO.

7. I immediately  noticed  issues  in  the  approval  process  that  stuck  out  to me.  The

continued  existence  of  the  PUD  zoning,  the  lack  of  substantial  evidence  presented  in

favor  of  the  development,  the  noticeably  brief  executive  summary,  and  relatively  quick

approval  process  when  compared  with  the  previous  approvals.  My  research  immediately

showed  that  these  weren't  just  small  issues,  but  actually  errors  that  led  to  the

2
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conditional  use  being  approved  by mistake.  Not  many  people  worild  pick  up on these

illegalities,  but  I did. So I felt  compelled  to act  not  only  for  myself,  but  on behalf  of  the

common  good  of  the  wider  community.

7. On March  27,  2023,  I called  the Wauwatosa  Planning  Department  to

discuss  the  case. I received  a callback  from  Arthur  Pifion,  planner  and  sometimes

designee  of the  Zoning  Administrator  role.  This  was  at 3:25  PM  and  the  call  lasted

24  minutes. During  the call,  we discussed  the  case,  and  I brought  up  the

inconsistencies  with  legal  procedures  and statutes.  I focused  on  the  errors  in

conditional  use  law  and  with  Wauwatosa's  PUD  procedures.  I also  stated  that  the  use

was  contrary  to the  approved  Master  Plan  and  just  poor  planning  in general.  Mr

Pifion  defended  the  approval  and  stated  that  nothing  could  be done  at that  point.  I

stated  that  the  Zoning  Administrator  had  broad  ranging  powers  to correct  issues

stemming  from  approvals  or permits  issued  by error  or contrary  to law.  Mr  Pifion

disagreed.

8. That  remains  the  last  spoken  communication  with  anyone  in  the

Development  Department  at  the  City  of  Wauwatosa.

9. I filed  my  appeal  on March  31st.  While  filing  the  appeal,  I encountered  a

technical  error  that  prevented  me  from  uploading  my  application.  I spoke  with  one of

the  admins  in  the  Development  Department.  On  the  second  call  with  that  admin,  I

was informed  that  the  City  Attorney  told  them  to  advise  me  that  I needed  to

immediately  file  an  appeal  with  circuit  corirt.  I replied,  "Respectfully,  I disagree  with

the  City  Attorney's  legal  opinion  on  this  matter."

In  all  communications  with  the  City  Attorney,  he has  insisted  that  I try  to appeal  the

Common  Council's  decision  through  Circuit  Court,  legal  advice  I feel  worild  have

likely  have  gotten  my  case  tossed  out  for  failing  to exhaust  my

3
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administrative  remedies  or  failing  to  meet  the  time  deadlines.  Whether  he  gave

this  incorrect  advice  out  of ignorance  or  malice,  I  do  not  know.

10.  Thereafter  events  proceeded  largely  as depicted  in  the  Factual  Allegations

portion  of  the  Petition.

II.  I received  no communication  from  the  City  or its  officials  despite  multiple

calls  and  emails.

12.  By  being  so keen  on  pushing  me  toward  litigation,  I felt  as  if  the  City

thought  it  could  get  rid  of  me  because  I wouldn't  be up to the  considerable  time  and

financial  commitment  of  legal  action.

13.  In  the  course  of my  planning  work  in  the  Village  of Mount  Pleasant,  if

someone  files  an  appeal  or a variance,  I'm  there  to help  them  every  step  of the  way,

telling  them  how  to present  their  best  case  to the  board,  despite  me  being  obligated  to

defend  the  code  once  the  hearing  begins.  So it's  no  surprise  that  I have  a horrible

winning  percentage  in  BOZA  cases,  but  it's  the  right  thing  to do, morally  and  ethically.

This  goes  double  for  private  persons  just  doing  their  day  to day.  They  don't  know  the

ins  and  outs  of  zoning,  and  can't  be expected  to  for  the  one  time  they  have  to deal  with

it,  so I help  as much  I can.  To borrow  a reference  from  a  20-year-old  Pixar  animated

film,  there's  a scene  in  "The  Incredibles"  where  Mr.  Incredible  helps  an  old  lady  get

a successful  insurance  claim  by  giving  her  the  inside  info  on  what  forms  to  file,  where  to

file,  and  how  to  file  them.  That's  what  I aspire  to  be.  In  that  aspect  it  feels  so profoundly

disappointing  to be  treated  so unfairly  by  a City  and  fellow  public  servants  when

I'm  trying  to  get  them  to follow  their  own  rulebook  designed  to  yield  the  best

results  for  the  common  good  for  the  entire  community.
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Subscribed  and  sworn  to before  me

this  1st  day  of  May,  2023.

'%  .
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Resolution  R-23-42,concerning  the  approval  of  a conditional  use  at 1300  Glenview  Place  in the  Mj/PUD  zoning  district,

should  be  yolded  due  to  several  legal,  procedural,  and  technical  errors  made  by  the  administrators  of  the  zonlng  code.  I,

Robin  Palm,  am a person  aggrieved  by these  actions.  Below  is a statement  of errors  in the  administration  of  the  zoning  code.  It

is not  exhaustive.  I'm seeking  remedy  in the  form  of voiding  the resolution,  conditional  use, application,  and any building

permits  submitted,  so that  proper  legal  procedures  can be Followed.

To Wit:

1 ) When  approving  the  conditional  use, Wauwatosa  code  24.16.040  (G) states  that  "The  common  councrl may  authorize  the

zonrng administrator to issue a conditional use permit d the common council finds that the following conditions exist and

so indicates in the minutes of its proceedings:". The minutes of the Common Council do not contain that information, nor
could  they,  since  those  conditions  were  not  discussed  in the  meeting.  Link  to minutes:

http://wauwatosacitywi.iqm2,com/Citizens/FileOpen.aspx?Type=1;'&l  D=3656&lnline=True

The  minutes  of  the  Plan Commission  and  testimony  of  the  public  hearing  also  does  not  contain  this  information.

Furthermore,  while  it's not  material  to the  procedural  fact  that  this  law  wasn't  followed,  the  conditional  use would  not

have  passed  those  conditions  had  they  been  properly  applied,  especially  conditions  1, 2, and  3, according  to the

Wauwatosa  Comprehensive  Long  Range  Plan.

2) lnsection24.16.050A.-PlannedUnitDevelopments,thecodestates"Modificationstoplansinexisting/PUDoverlay

zoning  districts  follow  established  PUD plan  amendment  procedures"The  PUD zoningwas  active  and  the  preliminary

plans  were  still  within  the  development  window.  Changing  the  site  development  entirely  would  constitute  a modification

of  the  plan.  Additionally  in section  24.16.050  E.2.C it defines  a "major  amendment"  to a PUD as "fai(ure  to provide  public

amenities  or public  benefit  features  approved  as part  of  the  PUD."  The  removal  of  the  Oak  Leaf  Trail  extension  is a

failure  to provide  approved  public  amenities.  Because  no modification  to  the  PUD was  approved,  the  administration

erred  in approving  this  resolution.

3) In 24.16.050  B,- Planned  Unit  Developments,it  states:  "Development  Plan Approval  Required.  Approval  of  PUD

preliminary  and  final  development  plans  must  occur  before  any  building  permit  is issued  and  before  any

development  takes  place  in a /PUD  overlay  district.  Permits  may  be issued  for  a devetopment  phase  if  a preliminary

development  plan  has been  approved  For the  entire  PUD and  a final  development  plan  has been  approved  for  the

subject  phase."  Since  a final  development  plan  has  not  been  approved,  and  the  parcel  is still  under  PUD zoning  set in

place  in 2021,  and  extended  in 2022  by council  action  under  24.16.050  8.a, no building  permits  may  be issued  on the

site  until  that  time.  If any  building  permits  have  been  issued,  they  are also  in error  and should  be revoked.

4)  In 24.05.040.G  - /PUD,  Planned  Unit  Development  Overlay.  It says: "Allowed  Uses.  The  uses  to be allowed  in a PUD must

be identified  as part  of  the  PUD approval  process  along  with  all applicable  conditions  or  supplemental  use

regulations  that  apply  to such  uses.  " In the  preliminary  PUD plan  (Agenda  - Monday,  April  12,  2021 (iqm2.com)),  no

other  uses  were  positively  identified  as allowed  in the  PUD other  than  multi-unit  residential.  Since  the  ordinance

specifically  states  that  the  uses  to be allowed  "must  be identified",  it cannot  be assumed  that  all M1 uses  are  still

applicable.  Therefore  any  use other  than  multi-unit  residential  cannot  be allowed  until  the  PUD zoning  designation

lapses  off  the  site  in June  2023,  or the  PUD plan is amended. Thus the conditional use application should not have been

accepted  in the  first  place,  constituting  an error  on the  part  of  an administrator  of  the  zoning  code.

Additional  signatories  of  persons  aggrieved  and evidence  to be presented  at the  hearing  are  to follow.

Signed,

Robin  Palm,  AICP

1559  N 51 "' St Milwaukee  Wl



Exhibit  PI

BILLING  CONT  ACT

Robin  Palm

1559  N 51 st ST

MILWAUKEE,  Wl  53208

INVOICE  NUMBER INVOICE  DATE INVOICE  DUE  DATE INVOICE  ST  ATUS INVOICE  DESCRIPTION

INV-00005227 03/31  /2023 Due Upon  Receipt Due NONE

REFERENCE  NUMBER FEE  NAME TOTAL

BZA2023-0003 Board  of  Zoning  Appeals $350.00

1300  Glenview  PI Wauwatosa,  Wl 53226  SUB  TOTAL $350.00

TOTAL  $350.00REMITT  ANCE  INFORMATION

7725  W North  Avenue

Wauwatosa,  Wl 53213

March 31, 2023 7725  W North  Avenue Page 1 of 1



Exhibit  Pi

BILLING  CONT  ACT

Robin  Palm

1559  N 51St  St

Milwaukee,  Wi 53208

Payment  Date:  03/31/2023

March 31, 2023 12:52  PM 7725 W North  Avenue Page  1 of 1
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CITY  OF  WAUWATOSA

PLANNING  DIVISION
7725 WEST NORTH Avp.h,  WAUWATOSA, Wiscossm  53213

PHONE (414)  479-8957

FAcstynh  (414)  479-8986

E-MAu.: tplanning@wauwatosa.nei
WEB St'rr.: www.wauwatosa.net

April  3, 2023

Robin  Palm
1559  N. 51"  Street

Milwaukee,  Wl.  53208

RE:  Board  of Zoning  Appeals  (BOZA)  Application  -  BZA2023-0003

Mr. Palm,

The City received  your  Board  of Zoning  Appeals  (BOZA)  application  to appeal  the Common  Council's

decision  approving  Resolution  R-23-42,  a request  for a Conditional  Use Permit  in the M1/Planned  Unit
Development  District  at 1300  Glenview  Place  for  a general  warehousing  operation.  The  purpose  of this

letter  is to inform  you that  the City  is unable  to process  your  request.  In accordance  with the authority
parameters  outlined  in Wauwatosa  Municipal  Code  (WMC)  24.17.010.C,  the City's  BOZA  is without

jurisdiction  to hear  appeals  of decisions  of the Common  Council,  and is only  authorized  to hear  and make
decisions  on appeals  of determinations  made  by administrative  officials,  design  review  board,  and variance

applications.  If you have  any  questions  or would  like to discuss  this  determination  further,  please  feel  free
to contact  me.

Thank  you,

Art  PiFion

Planner,  City  of  Wauwatosa

(414)  479-3522
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Document  3

%Gmail Robin  Palm  <palmra@gmail.com>

Re:  BOZAApplication

Robin <palmra@gmail.com>
To: Arthur Pinon <apinon@wauwatosa.net>
Cc: robin.palm@gmail.com

Mon,  Apr  3, 2023  at 4:04  PM

Mr Pinon  and  to whom  it may  concern,

If you read  the  appeal,  it lists  the administrative  actions  that  it is objecting  to, including

1 )the accepting  of the  conditional  use application  as valid  when  it was  not valid

2 ) issuance  of any building  permits  before  a final  PUD is approved

3) acceptance  of an invalid  application  without  reworking  the PUD

4 ) authorization  of the  zoning  administrator  to issue  a conditional  use permit  "if"  the conditions  are  outlined  in the  minutes.  They

were  not.

The  council  action  is the finalization  of those  administrative  actions  after  which  I could  actually  appeal.

We can take  this  to BOZA,  or I will  appeal  this  decision  (obviously  by a zoning  administrator)  to BOZA.  It really  is up to y'all  if

you wanna  waste  a month.

Sincerely,

Robin  Palm

On Apr  3, 2023,  at 16:37,  Arthur  Pinon  <apinon@wauwatosa.net>  wrote:

Mr. Palm,

Please  see the  attached  letter  regarding  your  BOZA  application  submitted  3/31/2023.  As indicated  in the attached

letter,  the City  is unable  to process  the request.  If you have  any  questions,  please  feel  free  to contact  me.

Thank  you,

Art  Pirion l Planner

City of  Wauwatosa I Development  Department

7725  W. North  Avenue,  Wauwatosa  Wl 53213

T: (41 4) 479-3522

Wauwatosa  Self  Service  Portal:  Online  Permitting

https://mail.google .l762l90569820721253&simpl=msg-f:17621905698207212...  1/2
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%Gmail

Document  3 FtmM">g:lQppiicat:onPage  11 0f45

Robin  Palm <palmra@gmail.com>

Re:  BOZAApplication
1 message

Robin  <palmra@gmail.com>
To: Robin <palmra@gmail.com>
Cc: Arthur  Pinon <apinon@wauwatosa.net>,  robin.palm@gmail.com

Thu, Apr  6, 2023 at 4:10 PM

Mr Pinon,

Upon further  review, the ordinance  does not give the zoning  administrator  the authority  to deny an application  of this sort.

Which  would  make sense, why would  a zoning  administrator  have the authority  to deny  appeals  to their  own decisions?  That's
an inherent  conflict  of interest.

Copied below  are the municipal  ordinances  that say that the BZA has the power  to hear  and decide  appeals  where  it is
'alleged"  that there's  an error  in any order  requirement,  decision,  or determination  by an administrative  official.

It is a statement  of fact  that I allege  errors  by an administrative  official  at least  6 times  in my application.

There is no municipal  ordinance  that  gives anyone  the ability  to deny  an application  based on its content  but the BZA itself.

So, respectfully,  I ask you to rescind  your  previous  letter, send all relevant  materials  to the BZAimmediately,  and place this item
on this months  BZA  meeting,  per the municipal  code of Wauwatosa.

Sincerely,
Robin A Palm, AICP

On Apr 3, 2023, at 17:04,  Robin <palmra@gmail.com>  wrote:

Mr Pinon  and to whom  it may concern,

If you read the appeal,  it lists the administrative  actions  that  it is objecting  to, including
1 )the accepting  of the conditional  use application  as valid  when  it was not valid
2) issuance  of any building  permits  before  a final PUD is approved

3) acceptance  of an invalid application  without  reworking  the PUD
4 ) authorization  of the zoning  administrator  to issue  a conditional  use permit  "if"  the conditions  are outlined  in the
minutes.  They  were not.

The council  action is the finalization  of those  administrative  actions  after  which I could actually  appeal.

We can take this to BOZA,  or I will appeal  this decision  (obviously  by a zoning  administrator)  to BOZA. It really is
up to y'all if you wanna  waste  a month.

Sincerely,

Robin Palm

On Apr 3, 2023, at 16:37, Arthur Pinon <apinon@wauwatosa.net> wrote:

https://mail.google.com/mail/u/0/?ik=8003830dc8&view=pt&search=all&permthid=thread-f:1762188871191569905%7Cmsg-f:1762462703944249781&...  1/2
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Mr. Palm,

Please  see the attached  letter  regarding  your  BOZA  application  submitted  3/31/2023.  As indicated

in the attached  letter, the City is unable  to process  the request.  If you have any questions,  please

feel free to contact  me.

Thank  you,

Art  Pinon i Planner
City of Wauwatosa l Development Department

7725  W. North  Avenue,  Wauwatosa  Wl 53213

T: (414)  479-3522

Wauwatosa  Self  Service  Portal:  Online  Permitting

4 attachments
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[Gmail  EXh'b"P4 Robin Palm <palmra@gmail.com>

Wauwatosa  Board  of  Zoning  Appeals,  Application  improperly  denied  by  staff

Robin <palmra@gmail.com>

Bcc: bgreenberg@waukeshacounty.goy  mmazmanian@westalliswi.gov, DShinners@sewrpc.org
Thu,  Apr  6, 2023  at 3:37  PM

Hi there,

You're receiving this email because this this is the only contact info I could find for the Tosa  BZA, as the contact info on Tosa's
website  all just  goes  to the planning  department.

If you could forward this email the other members, or at the very least provide me with contact information, I'd appreciate  it.

I write this not to influence a case one way  or another, but merely  to be heard  in front  of your  board.  In this  email,  I will  not
discuss  the merits  of the actual  appeal,  but only  whether  or not it is subject  to BOZA's  purview.

I submitted an appeal of the 1300  Glenview  place  conditional  use based  on errors  in law and procedures  by administrators  of
the zoning  code.

I was  denied  a hearing  of the  BZA  for  that  appeal  because  staff  deemed  the  conditional  use an action  by the council.

Both the application  and the  rejection  letter  are attached.

My contention  is that  the BZA  should  decide  what's  under  their  purview,  not an arbitrary  staff  member.

Moreover,  the council  passed  a resolution,  not an ordinance.  And  that  resolution  (according  to the ordinance)  authorized  the
zoning  administrator  to issue  a conditional  use permit  "if",  requirements  are met.

The  zoning  administrator  issuing  a CU permit  appears  to be an administrative  action,  by definition.

Several  other administrative actions are brought up in the complaint,  such  as issuing  a building  permit,  PUD  procedures,  and
allowed  applications  according  to zoning  classification.

Staff contends I'm not appealing administrative actions of the zoning code, and so it's not in BOZAs  purview.  I contend  it is. So
I'm appealing  to you  directly.

I'm not sure  whether  you can compel  an item to the agenda,  but if you can, I would  appreciate  that.

If you cannot, let me know if you think appealing the administrative action of the attached letter rejecting my appeal  application
would  be under  BZAs  purview.

Thanks  for  your  time  and consideration

Respectfully,

Robin  Palm,  AICP
1559  N 51st  St
Milwaukee  Wl
53208

2 attachments

https://mail.google.com/mail/u/0/?ik=8003830dc8&view=pt&search=all&permmsgid=msg-fl762460685952172340&simpl=msg-f:17624606859521723...  1/2
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%GmaiJ
Exhibit  P4

Robin  Palm  <palmra@gmaN.com>

RE: Wauwatosa  Board  of  Zoning  Appeals,  Application  improperly  denied  by  staff
4 message

Mike  Mazmanian  cMMazmanian@westalliswi.gov>
To Robin <palmia@gmail.com>

Good Moming  Robin,

As a member  oT the BOZA  I don't  believe  I have the authoriby lo bring issues  tonivard lo the board for  reviewlconsideration.  lm no attorney,  but I think yout  only  avenue  for appeal  might be to Tile a suit c
concede  that this is a disappoiniing  use for such a large parcel  in the heart  oT the ciky. Id honestly  rather  see it razed  and undeveloped/left  as greenspace.

Mike

From:  Robin <palmta@gmail.com>
Sent:  Thursdey.  April  6, 2023  3.38 PM
Subject:  Wauwatosa  Board of Zoning  Appeals,  Application  improperly  denied  by staff

Hi there,

You're  receiving  this email  because  this this is the only contact  info I could find for the Tosa BZA, as the conlacl  into on Tosa's  websile  all just  goes  to the planning  deparlmenl.

If you could fomam  ihis email  the other  members,  OF at the very  least provide  me with contaci  mformalion,  lad appreciate  it.

I wn)e ihis not to influence  a case one way or another,  but merely  to be heard in front  of your  board.  In this email,  I will not discuss  the ments  of  the actual  appeal,  but only  whether  or not if is suJect  to

I submitted  an appeal  of the l 300 Glenview  place  conditional  use based on enots  in law and procedures  by administrators  oT the zoning  code.

I was denied  a hearing  of the BZA for that  appeal  because  staff  deemed  the conditional  use an action  by the  council.

Both the application  and the rtJeclion  letter  are attached.

My contention  is tha) the BZA should  decide  what's  under  their  purview.  not an atbiktary  staff  member.

MOreOVer. the council  passed  a LessDluliOn, nil  an ominance. And Ihat  resolulion  iaccoiding  tO the ordinance) authorized the zoning administrator kO issue a conditional uSe permit 'it", requkemenls are
The zoning  administrator  issuing  a CO permit  appears  to be an adminislra(ive  acbon,  by definition.

Several  oiher  administtaiive  aclions  are brought  up in the complaint,  such as issuing  a building  permit,  PUD procedures,  and allowed  applications  according  to zoning  classiftcakion.

Staff  contends  I'm nok appealing  administrative  aclions  of the zoning  code. and so it's not in BOZAs  purview.  I contend  it is. So lam appealing  to you dlrectly.

I'm not sure  whether  you can cnmpel  an item to the aqenda,  biil  if you can, I would  appreciate  that.

If you cannot,  let me know  if you think  appealing  the administrative  action  of ihe attached  letter  rejecting  my appeal  application  would be under  BZNs  purview.

Thanks  for  your  time  and consideration,

Respeckiully.

Robin Palm, AICP
1559 N 51 st St
Milwaukee  Wl
53208

https://mail.google.com/mail/u/0/?ik=8003830dc8&view=pt&search=all&permthid=thread-f:1762460685952172340'!/o7Cmsg-f:1762796757649485819&...  1/4
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%Gmail

Re:  Wauwatosa  Board  of  Zoning  Appeals,  Application  improperly  denied  by  staff
j message

Robin Palm <palmra@gmail.com>

Robin <paknra@gmail.com>
To Mike Mazmanian <MMazmanian@wes(alliswi.gov>

Mike,

Thanks  for  the responsel

Thing  is, I'm pretty  confident  lhal  staff  doesn't  have  the  authority  to deny  appeals  to BOZA,  since  it's their  decisions  I'm appealing.

Bear  with  me  a little  bit, as lam gonna  quote  some  code  sections.  Given  your  experience  though,  it's probably  NBD.

This  section  makes  it pretty  clear  thai  any  appeal  that  "alleges'  any  errors  is to go to BOZA'

L powers  ana outxes.  rhe ooard  o!  20jTlnq  appeazs  has aii  cf  the  powers  aiici duties  expressl3i  xaentirxea  in  :'iis  zoning  ort'luiaaicea  xrrciuaing  i:he  follcving:

a. tO hear and deClde  avpe31s  Where it  IS alleqed  !:hzrrq  IS error  1% anyr crdera  requlremenC,  dtiClSlOn  Or detetmlnatlOn  made by  an administrative  OfialClal  (r  C

b. 24.  13.  o:ooi  i

It's prethy clear  my epplicetion  alleges  ttnors,  cuz  it does  6 or 7 limes.  Irs  attached  below.

Also Ithink irs pretty clear the zoning administrator whose decision is being appealed isn't allowed to reler.t an appeal. Check this clause out, note the use of amusta here'

A. rransnu:cal  ta Board  of  Zoning  I.ppeals.  Upcn  re+rejpt  cf  a complete  notice  cf  appeal, 20n  1  ng a dLlllrl  1 S fir  a Or (!r l) Iher  admlnl!l  e r  a :1  l'e  Of  fl  Ca a'  I/+)OS !! .jeCl  S

Lastly.  while  the resolution  states  that the CC itself  grants  the CU patmil.  (he code  language  is a little different.

Geveral  Review  Criiemai  an+j  Stanaaras.  rhe cauvcxl  rvay aulhoxzze  the  zo.ting  atfiiutu.qLi-al:cbr  t> criidi  ex

So d's kinda  argueble  whether  it's )l common  council  action  or an administrative  one.

Either  way, it's cleat  the intention  ol  staff  and the city attorneys  office  :8 l0 push  me towam  litigation.  whste  they hope  time  and money  will be a deterrent.  I jusl  wanna  do the right  thing here.

I guess  this is a lot to take  in, and I don't  need  you to act  in any speciTlc  way.

So I guess  my  only  question  Is "I'm not completely  off  base  here,  nght?a

It's a little unnetving to go up against an enlke govemmenl with just my experhse lo go on and for them to go anope you're completely wonga, so i just need some confirmation Ihat whal  I'm sa;ng  seems  liks a valid  ar

Thanks  for  your  lime  and  consideraUon,

Robin  Palm,  AICP

https://mail.google.com/mail/u/0/?ik=8003830dc8&view=pt&search=all&permthid=thread-f:1762460685952172340%7Cmsg-f:1762803855989345634...  1/10
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Exhibit  P5
April  13,  2023

To the  Board  of  Zoning  Appeals  of  the  City  of  Wauwatosa,

This  application  is appealing  the  administrative  decision  in a letter  dated  April  03, 2023  from  Planner  Art  Pinon.

In it, it is stated  that  the  previous  application  for  an administrative  appeal  on 1300  Glenview  Place  was rejected  because

of BOZA's  "lack  of  jurisdiction"  on the  matter.

This  appeal  contends  that  not  only  is that  finding  incorrect  and BOZA does  have  jurisdiction  regarding  the  previous

application  and the  powers  of  remedy,  but  also  that  the  zoning  administrator  does not  have  the  authority  to reject  an

appeal  application  to BOZA, especially  one  of  their  own  actions.

To wit:

A)  This  section  (24.16.110)  makes  it clear  that  any  appeal  that  merely  *alleges*  any  errors  is to go to BOZA:
Poyvers  and  Duties.  The  board  of  zoning  appeals  has  all  of  the  powers  and  duties  expressly

identified  in  this  zoning  ordinance,  includinq  the  followxng:

1)  to  hear  and  decide  appeals  where  it  is  alleged  there  is  error  in  any  order,

requirement,  decision  or  determination  made  by  an  administrative  officxal  or  design

review  board,  in  tlie  administration  or  enforcement  of  this  zoning  orrhnance  (See  also

Sec  ti  on  2 4 . 16.  7 10  and  Sect  i  on 2 4.  13.  010  0 ) ;

The  original  application  alleges  errors,  in fact  it does  at least  6 times.  It's attached  below.  The  revocation  of

the  conditional  use  approval  was  the  remedy  sought,  not  the  error  claimed.

B) According  to the  municipal  code  of  Wauwatosa,  the  zoning  administrator  whose  decision  is being  appealed

isn't  allowed  to reject  an appeal.  Nor,  does  it seem,  does  anyone.  Note  the  use of  *must*  here:
TranSmittal  tO  BOard  Of  ZOning  AppealS.  UpOn  reCeipt  Of  a COmplete  nOtiCe  Of appeal,
the  zonirug  administrator  or  other  administrative  official  whose  decision  is  being

appealed  must  transmit  to  the  board  of  zoning  appeals  all  papers  constvtatxng  the

record  upon  which  the  action  appealed  is  taken.

Also,  this  section  (24.16.110)(G)  states  that  "the  board  of  zoning  appeals  must  hold  a hearing"  on the

matter.

Additionally,  the  zoning  administrator's  powers  are limited  to what's  expressly  written  in code,  according  to

24.17.010  [F)

Powers  and  Duties.  The  zoning  administrator  is  responsible  for  carry-ing  orit  those

duties  and  responsibilities  expressly  assigned  by  this  zoning  ordinance  and  for:

forwarding  to  the  plan  commission,  the  board  of  zoning  appeals

applications  for  matters  on  which  those  respective  entitaes  are

take  action;  and

board  of  zoning  appeals  and  common  council  advised  of

g.receivintg,  f.iling  and

and  common  council  all

requxred  to  revleli'  Or

h.keeping  the  plan  commission,

zoning  activitxes

C) The rejection  letter  states  that  the  CU permit  is a Common  Council  action  and  therefore  it cannot  be

appealed.  While  that  isn't  a valid  reason  to rejectthe  appeal  (since  as stated  in (A) the  appeal  alleged  errors  in

the  actions  of  officials  and as stated  in (B) the  zoning  administrator  is not  allowed  to reject  an appeal  to  their

own  actions),  it is of  question  whether  the  approval  isn't  actually  an administrative  action.

For one,  it is a resolution  and not  an ordinance,  and while  the  resolution  states  that  the  CC itself  grants  the  CU

permit,  the  code  language  (24.16.040)  G is a little  different.

General  Review  Criteria  and  Standards.  The  comnon  council  may  authorize  the  zoning

administrator  to  issue  a conditional  use  permit  if  the  common  council  finds  that  tl'ie

following  conditions  exist  and  so  indicates  in  the  minutes  of  its  proceedings:

This  language  indicates  that  it is the  zoning  administrator  who  issues  the  permit,  subject  to the  listed  conditions.
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An additional  point  to consider  that  this  was in fact  an administrative  action,  is that  for  the  council  to have taken

action  on a resolution  without  having  heard it two  times,  it must  be approved  by the city  administrator  per

(2.02.110)

D) Lastly,theBOZAnotonlyhastheauthoritytohearthecase,butalsohasthepowerstoenacttherequested

remedies.  The city ordinance  in 24.16.110(G  ) gives BOZA all the  powers  of the zoning  administrator.

In  exercxsxng  the  appeal  power,  the  board  of  zoning  appeals  has  all  the  powers  of  the

administrative  official  from  whom  the  appeal  is  taken.

Under  this provision,  the Board of Zoning  Appeals  can use the  powers  enumerated  in 24.17.020  (D) to

withhold,  modify,  or revoke  all permits,  certificates  or other  forms  of authorization  when  it is found  that  there  is

a violation  of the zoning  code,  ordinance,  conditions,  or other  authorization  given by the  city.  This is regardless

of who  violated  the  ordinance  or who  issued the authorization.

In conclusion,  the  Zoning  Administrator  erred  in denying  the appeal  application  BZA2023-0003  due to:

The zoning  administrator  did not  have the authority  to do so

The appeal  was in fact  within  BOZA's jurisdiction

The remedies  requested  are within  BOZA's expressly  enumerated  powers

If the Board of  Zoning  appeals  moves  to grant  my appeal,  I ask as remedy  the  following:

1)  Reversal  of  the  attached  administrative  decision  dated  April  03, 2023 rejecting  the Board  of Zoning  Appeals

Application  BZA2023-0003

2) Granting  and scheduling  of a hearing  for  BZA2023-003  at the soonest  possible  convenience,  to potentially

include  immediately  following  the hearing  for  this  appeal  request.

3) Reimbursement  of any and all fees associated  with  this  application

Thanks  for  your  time  and consideration,

Robin Palm, AICP

1559  N 51"  Street

Milwaukee  Wl 53208
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Document  3

24.16.110  Appeals  of  Administrative  Decisions.

A. Applicability;  Authorized  Variances.  The board  of zoning  appeals  is authorized  to  hear  and decide  appeals

when  it is §there  has been  an error  in any  order,  requirement,  decision  or determination  made  by the

design  review  board,  the  zoning  administrator  or  any  other  administrative  official  in the  administration,

interpretation  or  enforcement  of  this  zoning  ordinance.

B. Right  to Appeal.  Appeals  of  administrative  decisions  may be filed  by any person  aggrieved  by the

administrative  official's  decision  or action,  including  officials,  departments,  boards  or agencies  affected  by

decisions.

C. Application  Filing.  Appeals  of  administrative  decisions  must  be filed  with  the  zoning  administrator  within  10

days of  the  date  of  the  written  decision  or order.

D. Effect  of Filing.  The filing  of  a complete  notice  of  appeal  stays  all proceedings  in furtherance  of the  action

appealed,  unless  the  zoning  administrator  certifies  to the  board  of  zoning  appeals,  after  the  appeal  is filed,

that,  because  of  facts  stated  in the  certification,  a stay  would  cause immediate  peril  to life or  property,  in

which  case the  proceedings  will  not  be stayed  unless  by a restraining  order,  which  may  be granted  by the

board  of  zoning  appeals  or by a court  of record  based on due cause  shown.

E. Transmittal  to Board  of  Zoniing  Appeals.  Upon  receipt  of a complete  notice  of  appeal,  the  zoning

administrator  or  other  administrative  official  whose  decision  is being  appealed  go  the  board  of

zoning  appeals  all papers  constituting  the  record  upon  which  the  action  appealed  is taken.

F. Notice  of Hearing.

1.  Class 1 notice  of the  board  of  zoning  appeals'  required  hearing  on an appeal  of an administrative

decision  must  be published  in accordance  with  chapter  985 of the  Wisconsin  Statutes.

2. Notice  must  be mailed  to  the  subject  property  owner  at least  7 days  before  the board  of zoning

appeals'  required  hearing.

3. Noticeofthefilingofanappealmustbeforwardedtothecommoncouncilpresidentandthe

alderperson  of  the  district  in which  the  subject  property  is locaterJ.

G. Hearing  and Final Decision.

1.  Theboardofzoningappeals  oconsidertheappeal.

2. Followingthecloseofthehearing,theboardofzoningappealsmusttakeactionontheappeal.The

board's  decision  must  be supported  by written  findings  of  fact.

3. Inexercisingtheappealpower,theboardofzoningappealshasallthepowersoftheadministrative

official  from  whom  the  appeal  is taken.  The boarr3 of zoning  appeals  may  affirm  or may,  upon  the

concurring  vote  of  a simple  majority  of board  members  present  and voting,  reverse,  wholly  or in part,

or modify  the  decision  being  appealed.

4. In acting  on the  appeal  the  board  of zoning  appeals  must  grant  to  the  administrative  official's  decision

a presumption  of correctness,  placing  the  burden  of  persuasion  of  error  on the  appellant.

H. GeneralReviewCriteriaandStandards.Anadministrativedecisionmaybereversedonlyiftheboardof

zoning  appeals  finds  that  the  zoning  administrator  or other  administrative  official  erred.

Successive  Applications.  Once  an appeal  has been  denied  by the board  of  zoning  appeals,  no rehearing  on

the  same  or substantially  similar  appeal  may  held except  upon  a simple  majority  vote  of board  members

present  and voting  and a finding  that  substantial  new  evidence  is submitted  that  could  not  reasonably  have

been  presented  at the  previous  hearing.
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Review  by Court  of Record.  Any  person  aggrieved  by the  decision  of  the  board  of zoning  appeals  may  present

to the  court  of  record  a petition  duly  verified  setting  forth  that  such decision  is illegal  and specifying  the

grounds  of  the  illegality.  The petition  must  be presented  to the  court  within  30 days after  the  filing  of  the

decision  in the  office  of  the  board  of  zoning  appeals.

(Ord.  No. 0-14-20,  Pt. XI, 8-5-2014)
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24.17.010  Review  and  Decision-Making  Bodies.

A.  CommonCouncil.SeeChapter2.02ofthecitycodeofordinances.

B. CityPlanCommission.SeeChapter2.24ofthecitycodeofordinances.

C. Board  of  Zoning  Appea(s.

1.  Established.  The  board  of  zoning  appeals  is established  by this  ordinance  for  the  purpose  of making

decisions  on variance  applications  and  appeals  of  administrative  decisions.

2. Composition.

a. The  board  of  zoning  appeals  consists  of  5 regular  members,  all of whom  are appointed  by the

mayor  and  subject  to confirmation  of  the  common  council.

b.  Inadditiontothe5regularmembers,themayormayappoint2alternatemembersoftheboard

of  zoning  appeals,  subject  to  confirmation  of  the  common  council.  Alternate  members  have  the

power  to  act  only  when  a regular  member  refuses  to  vote  because  of  a conflict  of interest  or

when  a regular  member  is absent.

3. Appointment  of  Officers.

a. The  mayor  has authority  to  designate  a chairperson  of  the  board  of  zoning  appeals.

b. The  board  of  zoning  appeals  is authorized  to appoint  a secretary.

4.  Terms.  Regular  and alternate  members  of  the  board  of  zoning  appeals  serve  3-year  terms.

5. Powers  and  Duties.  The  board  of  zoning  appeals  has all of  the  powers  and  duties  expressly  identified  in

this  zoning  ordinance,  including  the  following:

a. to  hear  and  decide  appeals  where  it is §here  is error  in any  order,  requirement,  decision

or  determination  made  by  an administrative  official  or  design  review  board,  in the  administration

or  enforcement  of  this  zoning  ordinance  (See  also  Section  24.16.110  and  Section  24.13.0100);

b. to  authorize  (non-use)  variances  that  will  not  be contrary  to  the  public  interest,  where,  owing  to

special  conditions,  a literal  enforcement  will  result  in practical  difficulty  or unnecessary  hardship,

so that  the  spirit  of  the  zoning  ordinance  will  be observed,  public  safety  and  welfare  secured  and

substantial  justice  done  (See also  Section  24.16.060);  and

c. to  hear  and  decide  applications  for  those  temporary  uses  requiring  approval  of  the  board  of

zoning  appeals.

6. Assistance.  The  board  of  zoning  appeals  may  request  assistance  from  any  other  city  officers,

departments,  commissions  or  boards.

7. OathsandWitnesses.Thechairpersonofthezoningboardhastheauthoritytoadministeroathsand

compel  the  attendance  of  witnesses.
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F. Zoning  Administrator.

1.  Powers  and Duties.  The zoning  administrator  is responsible  for  carrying  out  those  duties  and

responsibilities  expressly  assigned  by this  zoning  ordinance  and for:

a. conducting  inspections  of buildings,  structures  and land to determine  compliance  with  this

zoning  ordinance  and notifying  in writing  the  person  responsible  for  any violation  found;

b. orderingthediscontinuanceofobservedviolationsofthiszoningordinanceortakinganyother

action  authorized  by law  or by this  zoning  ordinance  to ensure  compliance  with  or  to prevent

violation  of  zoning  ordinance  provisions;

c. assisting  the city  attorney  in the  prosecution  of zoning  ordinance  violations;

d. maintainingpermanentandcurrentrecordsofthiszoningordinance,including,allmaps,

amendments,  conditional  use permits,  planned  unit  developments,  variances,  appeals,

applications  and zoning  ordinance  text;

e. advising  all persons  seeking  zoning  information  of  the  existence  of officially  adopted  plans;

f.  providing  and maintaining  a source  of  public  information  relative  to all matters  arising  out  of  this

zoning  ordinance;

g. receiving,  filing  and forwarding  to the  plan  commission,  the  board  of  zoning  appeals  and

common  council  all applications  for  matters  on which  those  respective  entities  are required  to

review  or  take  action;  and

h. keeping  the  plan  commission,  board  of  zoning  appeals  and common  council  advised  of  zoning

activities.

(Ord. N0. 0-14-20,  Pt. Xll, 8-5-2014)
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24.17.020  Violations,  Penalties  and  Enforcement.

A.  ResponsibilityforEnforcement.Thezoningadministratorisresponsibleforenforcingthiszoningordinance,

except  as otherwise  expressly  stated.

B. Violations.Unlessotherwiseexpresslyallowedbythiszoningordinanceorstatelaw,anyviolationofa

provision  of  this  zoning  ordinance -including  but  not  limited  to  all of  the  following-are  subject  to  the

remedies  and  penalties  provided  for  in this  zoning  ordinance.

1.  to  use land  or  buildings  in any  way  not  consistent  with  the  requirements  of this  zoning  ordinance;

2. to  erect  a building  or  other  structure  in any  way  not  consistent  with  the  requirements  of  this  zoning

ordinance;

3.  to  engage  in the  use  of  a building  or land  or  to  carry  out  construction,  demolition  or  any  other  activity

requiring  one  or  more  permits,  certificates  or  approvals  under  this  zoning  ordinance  without  obtaining

the  required  permits,  certificates  or  approvals;

4.  to  engage  in the  use of  a building  or  land  or  to  carry  out  construction,  demolition  or  any  other  activity

requiring  one  or  more  permits,  certificates  or  approvals  under  this  zoning  ordinance  in any  way  that  is

inconsistent  with  the  permit,  certificate  or  approval  or  any  conditions  imposed  on the  permit,

certificate  or approval;

5. to  violate  the  terms  of  any  permit,  certificate  or  approval  granted  under  this  zoning  ordinance  or  any

condition  imposed  on the  permit  or  approval;

6. toobscure,obstructordestroyanynoticerequiredtobepostedorotherwisegivenunderthiszoning

ordinance;

7. to  violate  any  lawful  order  issued  by any  person  or  entity  under  this  zoning  ordinance;  or

8. to  continue  any  violation  after  receipt  of  notice  of  a violation.

C. Continuing  Violations.  Each day  that  a violation  remains  uncorrected  after  receiving  notice  of  the  violation

from  the  city  constitutes  a separate  violation  of  this  zoning  ordinance.

D. Remedies  and  Enforcement  Powers.  The  city  has all remedies  and  enforcement  powers  allowed  by law,

including  the  following:

1.  Withhold  Permit.

a. Thezoningadministratormaydenyorwithholdpermits,certificatesorotherformsof

authorization  on any  land  or  structure  orimprovements  upon  which  there  is an uncorrected

violation  of  a provision  of  this  zoning  ordinance  or  of  a condition  or  qualification  of  a permit,

certificate,  approval  or  other  authorization  previously  granted  by the  city.  This  enforcement

provision  may  be used  regardless  of  whether  the  current  owner  or  applicant  is responsible  for

the  violation  in question.

b.  The  zoning  administrator  may  deny  or  withhold  all permits,  certificates  or  other  forms  of

authorization  on any  land  or  structure  or  improvements  owned  by or being  developed  by a

person  who  owns,  developed  or  otherwise  caused  an uncorrected  violation  of  a provision  of  this

zoning  ordinance  or  of  a condition  or  qualification  of  a permit,  certificate,  approval  or  other

authorization  previously  granted  by the  city.  This  enforcement  provision  may  be used  regardless

of  whether  the  property  for  which  the  permit  or other  approval  is sought  is the  property  in

violation.
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2. Permits  Approved  with  Conditions.  Instead  of  withholding  or  denying  a permit  or other  authorization

as authorized  in Section  24.17.020D.1,  the  zoning  administrator  may  grant  such  authorization  subject

to  the  condition  that  the  violation  be corrected.

3. Revoke  Permits.

a. Anypermit,certificateorotherformofauthorizationrequiredunderthiszoningordinancemay

be revoked  by  the  zoning  administrator  when  the  zoning  administrator  determines  that  any  of

the  following  has occurred:

(1)  that  there  has been  a departure  from  the  plans,  specifications,  or  conditions  required

under  terms  of  the  permit;

(2)  that  the  development  permit  was  procured  by false  representation  or  was  issued  by

mistake;  or

(3)  thatanyoftheprovisionsofthiszoningordinancehaveorarebeingviolated.

b. Written  notice  of  revocation  must  be served  upon  the  owner,  the  owner's  agent  or  contractor,  or

upon  any  person  employed  on the  building  or structure  for  which  such  permit  was  issued.  If no

persons  can reasonably  be served  with  notice,  the  notice  must  be posted  in a prominent  location.

After  delivery  or posting  of  notice,  no  construction  or  development  may  proceed.

4.  Stop  Work.  With  or  without  revoking  permits,  the  zoning  administrator  may  stop  work  on any  building

or structure  on any  land  on which  there  is an uncorrected  violation  of  a provision  of  this  zoning

ordinance  or  of  a permit,  certificate  or  other  form  of  authorization  issued  under  the  zoning  ordinance.

5. RevokePIanorOtherApproval.Whereaviolationofthiszoningordinanceinvolvesafailuretocomply

with  approved  plans  or  conditions  to  which  the  approval  of  such  plans  was  made  subject,  the  zoning

administrator  may,  upon  notice  to  the  applicant  and  other  known  interested  parties  (including  any

holders  of  building  permits  affected)  (a) revoke  the  plan  or  other  approval  or  (b)  condition  its

continuance  on strict  compliance  with  this  zoning  ordinance  or  the  provision  of  security  to  ensure  that

construction  is completed  in compliance  with  approved  plans,  or  such  other  conditions  as the  zoning

administrator  may  reasonably  impose.

6. Injunctive  Relief.  The  city  may  seek  an injunction  or other  equitable  relief  in court  to  stop  any  violation

of  this  zoning  ordinance  or  of  a permit,  certificate  or  other  form  of  authorization  granted  under  the

zoning  ordinance.

7. Abatement.  The  city  may  seek  a court  order  in the  nature  of  mandamus,  abatement,  injunction  or

other  action  or  proceeding  to  abate  or remove  a violation  or  to otherwise  restore  the  premises  in

question  to  the  condition  in which  they  existed  prior  to  the  violation.

8. Other  Penalties,  Remedies  and  Powers.  The  city  may  seek  such  other  penalties  as are  provided  by

Wisconsin  law  or  the  general  penalty  provision  in Chapter  1.12  of  the  city  code  of  ordinances.

E. Continuation  of  Previous  Enforcement  Actions.  Nothing  in this  zoning  ordinance  prohibits  the  continuation  of

previous  enforcement  actions,  undertaken  by the  city  pursuant  to  previous  valid  ordinances  and  laws.

F. Remedies  Cumulative.  The  remedies  and  enforcement  powers  established  in this  zoning  ordinance  are

cumulative,  and  the  city  may  exercise  them  in any  combination  or  order.

G. Persons  Subject  to Penalties.  The  owner  or  tenant  of  any  building,  structure,  premises,  or part  thereof,  and

any  architect,  builder,  contractor,  or  agent,  or  other  person  who  commits,  participates  in, assists  in, or

maintains  such  violations  may  each  be found  guilty  of  a separate  offense  and  be subject  to  penalties,

remedies  and  enforcement  actions.

H. Enforcement  Procedures.
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1.  Non-EmergencyMatters.lnthecaseofviolationsofthiszoningordinancethatdonotconstitutean

emergency  or require  immediate  attention,  the  zoning  administrator  must  give  notice  of  the  nature  of

the  violation  to  the  property  owner  or  to  any  other  person  who  is party  to  the  agreement  or  to  any

applicant  for  any  relevant  permit  in the  manner  stated  in this  section,  after  which  the  persons  receiving

notice  have  10  days  to  correct  the  violation  before  further  enforcement  action  may  be taken.  Notice

must  be given  in person,  by US Mail,  or  by posting  notice  on the  premises.  Notices  of  violation  must

state  the  nature  of  the  violation  and  the  time  period  for  compliance  and may  state  the  corrective  steps

necessary  and  the  nature  of  subsequent  penalties  and  enforcement  actions  should  the  situation  not  be

corrected.

2. Emergency  Matters.  In the  case of  violations  of  this  zoning  ordinance  that  constitute  an emergency

situation  as a result  of  public  health  or  safety  concerns  or  violations  that  will  create  increased  problems

or costs  if not  remedied  immediately,  the  city  may  use the  enforcement  powers  available  under  this

zoning  ordinance  without  prior  notice,  but  the  zoning  administrator  must  attempt  to  give  notice

simultaneously  with  beginning  enforcement  action.  Notice  may  be provided  to  the  property  owner,  to

any  other  person  who  is party  to  the  agreement  and  to applicants  for  any  relevant  permit.

3. Appeals.  Enforcement  actions  taken  by the  zoning  administrator  may  be appealed  by the  affected  party

to  the  board  of  zoning  appeals  in accordance  with  Section  24.16.110.
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2.02.110  Action  on  resolutions.

No resolution  shall  be finally  acted  upon  or  adopted  at the  same  session  of  the  common  council  at which

such  resolution  has been  introduced,  except:

1.  Resolutionsforthepaymentofcurrentbills,alistofwhichhasbeenpreparedbythecitycomptroller

briefly  and  clearly  stating  the  nature  and  purpose  for  which  incurred  and  presented  to  the  common

council;

2. Resolutionsemanatingfromacommitteeofthecommoncouncilortheboardofpublicworksifthe

matters  embodied  in such  resolutions:

a. Werereferredtosuchcommitteeorboardatapreviousmeetingofthecommoncouncil,or

b.  Uponapprovalofthecityadministrator,appearedonthewrittenagendaofaregularmeetingof

such  committee  or  board,  and  such  agenda  had  been  delivered  to  a!l members  of  the  common

council  prior  to  that  meeting;

3. Resolutionsemanatingfromtheboardofpublicworksforthefollowing:

a. Directingtheboardtoprepareplansandspecifications,

b.  Accepting  or  rejecting  bids  which  the  board  was  previously  directed  by the  common  council  to

obtain,

c. Authorizing  payments  to  contractors  in connection  with  contracts  previously  authorized  by the

common  council,

d.  Granting  permission  to  construct  public  improvements  under  private  contract,

e.  Granting  permission  to  connect  to public  improvements.

(Ord.  74-33  § 1 (part),  1974)
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BILLING  CONT  ACT

Robin  Palm

1559  N 51 st ST

MILWAUKEE,  Wl  53208

INVOICE  NUMBER INVOICE  DATE INVOICE  DUE  DATE INVOICE  STATUS INVOICE  DESCRIPTION

INV-00005472 04/1  3/2023 Due  Upon  Receipt Due NONE

REFERENCE  NUMBER FEE  NAME TOTAL

BZA2023-0006 Board  of  Zoning  Appeals $350.00

1300  Glenview  PI Wauwatosa,  Wl  53226  SUB  TOTAL $350.00

TOTAL  $350.00REMITTANCE  INFORMATION

7725  W North  Avenue

Wauwatosa,  Wl 532al3

April 13, 2023 7725 W North Avenue Page 1 of 1



BILLING  CONT  ACT

Robin  Palm

1559  N 51St  St

Milwaukee  Wi 53208

dAUz@i08A

Payment  Date:  04/1  3/2023

April 13, 2023  2:37 PM 7725  W North  Avenue Page 1 of 1
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%Gmail Robin Palm <palmra@gmail.com>

BOZA  Meeting  4/27  canceled?
1 message

A L <palmra@gmail.com>
To: sbraat@wauwatosa.net

rl  Apr 24, 2023 5 :30 PM
Bicy[lti  arid ljedesttlan  Faclliiies  ComtiiiFtei  Regular
Meeting

Q Apr  25,  2023  12:00  PM Agenda  Outlinc  Agenda  paCk@t

Common  Council  Notice  ot jnionral  Gathenno

fl  Apr 25, 2023 6:30 PM
Goveinnient  Affaks  ConmiiLteii  Regulai  Meeting

[:g  Apr  25,  2023  6:30  PM

Tiiinqportaitlon  All(III!l  Committet-  Rpgumr  M+aeting

0  Apr 25, 2023 7:30 PM
Flnanrial  Affairi  Committce  Reguliir  Mcermg

0  Apr 25, 2023 7:30 PM
Communlly  Affaiis  Committve  - Regulsi  Mtteling

ff  Apr 27, 2023 6:00 PM
tloavd  tit  Zonlng  Appealq  Ret)ulai  Mpering

f  Apr 27, 2023 7:00 PM
Civic  (elcbiatlon  Commlsslon  Regular  Meeklng

May,  2023

Robin  Palm

Cancelled

Fri,  Apr  14,  2023  at  2:00  PM

https://mail.google.com/mail/u/0/?ik=8003830dc8&view=pt&search=all&permthid=thread-a:r7213l17640776443139%7Cmsg-a:r72l477012399312726...  1/1



%Gmail Robin Palm <palmra@gmail.com>

RE:  [External]  BOZA  Meeting  4/27  canceled?
1 message

Steven Braatz <sbraatz@wauwatosa.net>

To: A L <palmra@gmail.com>

Fri,  Apr  14,  2023  at 3:14  PM

HI Robin-

At  this  time,  there  are  no applications  or  other  issues  to discuss.

Steven  A. Braatz,  Jr.

City Clerki City of Wauwatosa

7725 W. North Ave. i Wauwatosa, Wl 53213

www.wauwatosa.net

(414)  479-8920

Wauwatosa  Self  Serve  Portal:  Online  Permitting

g
ONLINE  IICENSES  AND  PERMITS

NCI more  paper. Submit  plans rrom wherever  you are.

Access  upda(es  and easily  communicate  with staff.

From: A L <palmra@gmail.com>
Sent:  Friday,  April  14,  2023  2:00  PM

To: Steven Braatz <sbraatz@wauwatosa.net>
Subject:  [External]  BOZA  Meeting  4/27  canceled?

https://mail.google 72131l7640776443139%7Cmsg-f:1763183999593428484...  1/2
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%Gmaif Robin Palm <palmra@gmail.com>

Re:  [External]  BOZA  Meeting  4/27  canceled?

1 message

A L <palmra@gmail.com>
To: Steven Braatz <sbraatz@wauwatosa.net>

Fri, Apr  14, 2023  at 3:46  PM

So, one  would  presume  that  meeting  would  be back  on the schedule  if there  were  applications  to discuss?

BZA  only  requires  a Class  1 notice  (one  insertion),  and 7 days  notice  to the  property  owner.  We're  3 3 days  out.

Appeals  of Administrative  decisions  are placed  on the  next  available  agenda  regardless  of  deadlines  according  to here  :

https://www.wauwatosa.net/government/departments/development/board-of-zoning-appeals

and here:

https://www.wauwatosa.net/home/showpublisheddocument/4605/638046360382970000

I've also  attached  those  pages  and highlighted  the relevant  sections  for convenience.

Thanks  for  your  time,

Robin  Palm

On Fri, Apr 14, 2023 at 3:14 PM Steven Braatz <sbraatz@wauwatosa.net>  wrote:

HI Robin-

At this  time,  there  are no applications  or other  issues  to discuss.

Steven  A. Braatz,  Jr.

City Clerk I City of Wauwatosa

7725 W. North Ave. i Wauwatosa, Wl 53213

www.wauwatosa.net

(414)  479-8920

Wauwatosa  Self  Serve  Portal:  Online  Permitting

'J_
I "'invin  n I

ONIINE  LICENSES  AND PERMITS

No more paper. Submi( plans hom wherever you are.

Access updates and easlly communicate  witli  staff.

From: A L <palmra@gmail.com>
Sent:  Friday,  April  14, 2023  2:00  PM

To: Steven Braatz <sbraatz@wauwatosa.net>
Subject:  [Externail BOZA Meeting 4/27 canceled?

https://mail.google 7213ll7640776443139%7Cmsg-a:r-64937493933428284...  1/2



%enda  Outllm  %ema  %eket
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d  Apr 20, 2023 7:00 PM
DIISI!ill  Revlii'ii  [1'>if(l  - R('ilillal  Illl'ellll0

f7J Apr 24, 2023 5:30 PM
Bkycle  and  I%deasltliin  Emlll!les  Comnnltee  Ilei;)ulav
Meeting

%enda  Outllne  %enda  T%dm:J  Apr 25, 2023 12:00  PM
Common  COUIICII Tlotice  nl Infoimal  GattieNnq

';}  Apr 25, 2023 6:30 PM
Goveminent  Affalrs  Cammlltiie  - Ilei;ula+  llie!lna

ff  Apr 25, 2023 6:30 PM
TT-lli%pl)TlalllOll  Affl'ill'i  Canllllilll!o  l)I!0111.11 Mi'cliit@

':5 Apr 25, 2023 7:30 PM
Tlnaritial  AfTalis  Commlilee  Reqular  Meeiini)

r. Apr  25,  2023  7:30  PM

Ciimmimity  Illlalts  Conmilttee   Requlat  Meeting

g  Apr  27,  2023  6:00  PM

Board  Of Ziinlnr)  Appebls   Reiulat  Miie!In(l

r"s Apr 27. 2023 7:C10 PM
C:'- l( Clallalll  ;1111111 Cljnljllla.'.ll1  Rlaglllill  I'll'l  'T Ilil)

Cancelled

May,  2023

Robin  Palm

2 attachments

IIIIIJP  J

BOZADeadlines.png

406K

H2022 BOZA handout Energov.pdf
720K

https://mail.google.com/mail/u/0/?ik=8003830dc8&view=pt&search=all&permthid=thread-a:r72l3117640776443139%7Cmsg-a:r-64937493933428284...  2/2



473(,lz3, 10:11 AMCas5x2?i,2b3iF,V%03MO

fid  Gmail

DOCument 3Gmail - sf!1@44et:ng  oi:f'&F&A;rOl45

Robin Palm <palmra@gmail.com>

RE:  [External]  BOZA  Meeting  4/27  canceled?

Steven Braatz <sbraatz@wauwatosa.net>
To: A L <palmra@gmail.com>
Cc: Tamara Szudy <tszudy@wauwatosa.net>, Arthur Pinon <apinon@wauwatosa.net>

Fri,  Apr  14,  2023  at 4:02  PM

Unfortunately,  I am not  the  Zoning  Administrator.  I will  pass  you  on to Tammy  and  Art  for  a response.

Steven  A. Braatz,  Jr.

City Clerki City of Wauwatosa

7725 W. North Ave. i Wauwatosa, Wl 53213

www.wauwatosa.net

(414)  479-8920

Wauwatosa  Self  Serve  Portal:  Online  Permitting

$
ONLINE  LICENSES  AND  PERMITS

No rriore paper. Submit  plans From wherever  you are.

Access  updates  and easily  communicate  with  stdf

From:  A L <palmra@gmail.com>
Sent:  Friday,  April  14,  2023  3:47  PM

To: Steven Braatz <sbraatz@wauwatosa.net>
Subject:  Re:  [External]  BOZA  Meeting  4/27  canceled?

So,  one  would  presume  that  meeting  would  be back  on the  schedule  if there  were  applications  to discuss?

BZA  only  requires  a Class  I notice  (one  insertion),  and  7 days  notice  to the  property  owner.  We're  4 3 days  out.

Appeals  of  Administrative  decisions  are  placed  on the  next  available  agenda  regardless  of  deadlines  according  to here  :

https://www.wauwatosa.net/government/departments/development/board-of-zoning-appeals

and  here:

https://www.wauwatosa.net/home/showpublisheddocumenU4605/638046360382970000

I've  also  attached  those  pages  and  highlighted  the  relevant  sections  for  convenience.

Thanks  for  your  time,

Robin  Palm

https://mail.google .1763186984280297485&simpl=msg-f:17631869842802974...  1/3



Case  2023CVOO3140 Document  3 Filed  05-01-2023 Page  33 of  45



!,N
tut

!

-===-l
,  _ I

!a'  
% l(  ',

:.:- ;;ail  #  ,  :
+ 'l  -

@#

t " :

I ii-= a"a
I

I :.-
l:f
I :A-

i : ; - ta
l"



CQ

C:
ai

E
:)
0
o
0

0

0
0

QCL

COX

OIII

:5 i iq

!a
g,i

Q,

J

ga



5/1/23,8:14PM  Caseasl4(>\qJAietteIagppttJneyxesnafumA-i0;&:erningtAeA €tdA5qppeaisroriaooaienviewpiace

Exhibit  P8

%Gmail Robin Palm <email.robin.palm@gmail.com>

Response  to  letter  from  City  Attorney  Kesner  dated  4/19/2023  concerning  the

Administrative  Appeals  for  1300  Glenview  Place

1 message

Robin Palm <email.robin.palm@gmail.com>  Wed, Apr 26, 2023 at 4:59 PM

To: Alan Kesner <akesner@wauwatosa.net>
Cc: mayor@wauwatosa.net, jarchambo@wauwatosa.net,  Steven Braatz csbraatz@wauwatosa.net>,  penders@wauwatosa.net,

hkolberg@wauwatosa.net, mweiss@wauwatosa.net, Tamara Szudy <tszudy@wauwatosa.net>, zkessler@wauwatosa.net,

apinon@wauwatosa.net, David.Kern@quarles.com, Yxiong@wauwatosa.net

Mr. Kesner,

Please  see  the  attached  letter  regarding  my BOZA  applications  submitted  3/31  /2023  and  4/1 3/2023  and  your  response  dated

4t1  9/2023.  As  indicated  in the  attached  letter,  not  only  is it within  the  jurisdiction  of BOZA  under  established  Wisconsin  Supreme

Court  case  law,  but  circuit  court  would  likely  dismiss  the  case  entirely  had  I not  exhausted  my  administrative  appeal  options

first.

If you  have  any  questions,  please  feel  free  to contact  me.

Robin  Andre  Palm,  AICP

1559  N 51st  Street

Milwaukee,  Wl

53208

(804)  400-07  44

PS: lm not  sure  if I have  a current  email  address  for  the  chair  of BOZA,  but  he is CC'd  on this  email  as  well  as the  staff  contact

for  BOZA.

5 attachments

LetterPalmtoKesner04262023.pdf

83K

tZ) Brandt v. Pewaukee Town Board, 1 5 Wis....pdf
142K

League  of  Women  Voters  v. Outagamie  Cou...pdf

271K

HNodell Inv. Corp. v. Glendale, 254 NW 2...pdf
289K

HAttachments.pdf2437K

https://mail.google.com/mail/u/1/?ik=47430e2482&view=pt&search=all&permthid=thread-a:r7l58406809257872436%7Cmsg-a:r71600592924745565...
 1/1
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4.26.2023

TO

Alan  Kesner
FROM

Robin  Palm,  AICP
RE

Board  ofZoning  Appeals  Application  on Conditional  Use for  1300  Glenview  Place

CC

Dennis  McBride,  James  Archambo,  Steven  Braatz,  Paulette  Enders,  Hanna  Kolberg.
Melissa  Cantarero  Weiss,  Zachary  Kessler,  Tamara  Szudy,  Arthur  Pirion, David Kern

MR  KESNER,

I am in receipt  of your  letter  dated  4/1 9/2023  regarding  my appeal  application  of the zoning  administrator's  decision  letter

dated  4/3/2023  rejecting  my application  dated  3/31/2023  appealing  the conditional  use permit  approval  of 3/21/2023  for

4300 Glenview  place.

I have not received  written  communication  from the Zoning  Administrator  on this application  or its rejection  within  the 5

working  day timeframe  as required  in Wauwatosa  ordinances  24.16.010.4(b)  & (c). I will assume  that  by you writing  this

letter,  you are speaking  on the Zoning  Administrator's  behalf  even though  that  is not stated  in the letter. If that  is not the

case  and I should  expect  another  letter  from the Zoning  Administrator  or someone  delegated  that  authority  that  is under

their  supervision  per Wauwatosa  , please  let me know  as soon as possible.

The main contention  that  your  4/1 9/2023  letter  and the zoning  administrator's  letter  of 4/3/2023  make  is that  the Board of

Zoning  Appeals  does not have  the authority  to review  a Common  Council  decision  in the form of resolution.  Even though  it

was not stated,  I suspect  this assertion  comes  from Wisconsin  Statutes  68.03(1  ), which  reads  as shown.

68.03 Determinationsnotsubjecttoreview. Exceptasprovidedins. 68.02, thefollowingdetermiwtionsarenotreviewableunderthis
chapter:

(7) A legislative enactment. A legislative enactment is an ordinance, resolution or adopted motion of the governing body of a municipality.
(2) Any actron subject  to admtnrstratrve or  judicial  review  procedures  under  other  statutes.

This is an understandable  interpretation,  given  your  specialization  and extensive  experience  in municipal  law. However,

prevailing  case law specifically  states  that  the next  clause  (2) precludes  review  in that  chapter  when  alternative  appeal

channels  exist,  such as there  exists  in the zoning  code.  In Leaque  of Women  Voters  v. Outaqamie  County,  334 NW 2d

887 - Wis: Supreme  Court 1983, paqes  323 through  325, the Wisconsin  Supreme  Court  cites multiple  clauses  of

Wisconsin  Statutes  that I myself  cited in my 4/"13/2023  appeal  on the jurisdiction  of BOZA  and the remedies  available  to

them. Their  interpretation  is consistent  with my own.

Their  conclusion  is that  anyone  who is aggrieved  can and must  take  their  appeal  to the Board  of Zoning  Appeals.  By the

phrasing  in your  letter, I can surmise  that  the legal  opinion  of the City Attorney  is that  I do not have legal standing  as an

aggrieved  person.  While  that  certainly  is a worthwhile  legal argument  to make, it was not given as a reason  in writing  for

voiding  either  of my applications  dated  3/31/2023  and 4/13/2023.  Ultimately,  since  I have asserted  thatl  am, in fact, an
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Pg.02

aggrieved  person,  it is up to the Board  of Zoning  Appeals  to adjudicate  that claim while  ruling on the case. 

Women  Voters  v. Outaqamie  County,  334 NW 2d 887 - Wis: Supreme  Court  1983 supports  this in the following  excerpt:

Thus, persons aggrieved by orders, requrrements, decisrons, or determinations of an administrative official in the enforcement of shoreland zoning

ordinances may appeal to the county board of adjustment.

The plaintffs concede that the zoning commrttee may be an "administrative offirral" in some situations. See, Brandt v. Pewaukee Town Board, 75

Wis. 2d 6, 9, 7 72 N. W2d 757 (796 7) (the town board acted as an administrative officer when it decided not to grant a permit  for  a nonconforming

use). However, plaintiffs argue that they had no right to appeal to the board of adjustment because the zoning committee's action did not involve

the enforcement of the Shorelmd Ordinance.

{2] We rondude that the zoning committee's decisron on an appliratjon for conditional use permits is o decrsjon in the enforcement of the Shoreland

Ordrnance within the meaning of sec. 59.99(7) (a), Stats.

Also note in the above  excerpt  the definition  of "administration  official"  to include  acts of nominally  legislative  bodies  when

they  participate  in enforcement  or administration  of the zoning  code.  This applies  to this case. The  key excerpt  from

Brandt  v. Pewaukee  Town Board, 15 Wis. 2d 6 - Wis: Supreme  Court  1961 is as follows:

Ordrnance sec. Xllll  specifies the creatron of a board of appeals and grves to an aggrieved person a rrght to appeal to surh board from any decision

of"the administmtive officer." Brandt attempted to appeal to this board the Town Board's decisron denying renewal of his permit, but the board

refused to take jurisdiction. In so doing, the Town Board was actrng rn its administrative capacity. It makes no difference that the decision is one by

an administrative body or an administratrve single offrcer. The administrative de6sjon is the subject of the grievanre and the subject of the appeal.

We think the board of appeals had jurisdiction under the ordinance and should have exercised it. This ronstrtutes an addjtionaf failure to comply

with that part of the ordinance relating to the renewal permits and the refusal to grant them.

Furthermore,  in Nodell  Inv. Corp. v. Glendale,  254 NW 2d 3alO - Wis: Supreme  Court  1977,  it adds that  since

administrative  options  must  be exhausted  prior  to judicial  review,  and that actions  by BOZA  are specifically  appealable  to

courts  by the ordinance,  such  avenues  MUST  be exhausted  prior  to judicial  review.

We believe the sounder rule is that which holds that if a zoning ordinance provides for an appeal to a board of adjustment created pui'suant to a

statute similar to sec. 59.99 from an adverse ruling of an admjnistmtrve officer or board in admrnrstering the ordinance, and rourt revrew of the

decision or order of the board of adjustment is spe6fically provided for bystatute, such remedy is exdusrve of all other remedies and must be

exhausted before a parry can resort to the courts for other relief except in cases where the validRy of the ordinance itself  is attacked."

The Wisconsin  Supreme  Court  concluded  in Glendale  by stating  that  the Legislature  of Wisconsin  created  the board  of

appeals  specifically  to handle  these  types  of cases.

The legislature has fashioned a procedure for the property owner to contest adverse rulrngs before the board of appeals, the umt of government

which is rlosest to the people and which should be given the opportun% to provide a remedy. If the condition imposed by the plan commissron Fmd

been found invalid, the board could have, if it belreved it necessary or appropriate, imposed a r:fifferent condition whrch woufd be lawful. We believe

that the legislature intended this type of dispute to be resolved initially by the local administrative agency and thereafter, if  necessary, in court by

writ  of  certiorari.

My request,  if the city is still unwilling  to correct  the errors  at an administrative  level, is to let that  process  occur,  with the

possible  measures  for remedy  plainly  stated.
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My intention has never  been a protracted  legal battle  and my actions  show  that. My first  action  was  to call the Department

of Planning  and Zoning  and discuss  the errors  present  in the approval  of the conditional  use. I presented  options  to

correct those errors  that could  be undertaken  expediently  while  following  proper  zoning  laws. I was  told to file an appeal.

The letter in response  stated that it was unable  to process  my request  and that I should  go to Circuit  Court  to overturn  a

council  decision.  I disagreed,  did my research,  and then appealed  that  letter, hoping  to stave  off litigation  for  a city that

already  has more  than its fair  share  of it. Then came  your  letter  dated  4/1 9/2023  in response,  again  stating  lack of BOZA

authority and suggesting  litigation as the sole recourse.  That  letter  did not give timeframes  for such court  actions,  as

required  by Wisconsin  Statutes  68.07, but since  that  chapter  isn't  applicable,  it's moot.

I do not intend  to subvert  the will of the council  or overturn  the Wauwatosa  zoning  code. I'm seeking  to ensure  that

Wauwatosa's  provisions  and laws, created  in the interest  of public  welfare,  are followed.  This  would  ensure  that  the

council  is presented  with comprehensive  information  for which  to make  an educated  decision,  such is their  charge.

For if we as public  servants  do not follow  the law, who are we to insist  that  others  should?

In summation:

If the city wishes  to meet  to discuss  resolving  this matter  administratively  without  resorting  to litigation  or the public

spectacle of a Board of Zoning  Appeals  hearing,  I would  love to do so and I have plenty  of options  at the ready.

If the city is happy  with the outcome  of the CUP approval  and sees nothing  objectionable  about  the process  used to

achieve  it, then let us deliberate  that  at the next Board  of Zoning  Appeals  meeting  per municipal  and state  law.

If the city wishes  to stand firm on the conditional  use and denial  of the administrative  appeal  despite  the substantial  case

law I've presented  in this letter  as well as the references  to Wauwatosa  Municipal  Code and Wisconsin  Statutes  in my

applications,  then I will do as suggested  by your  office  of City  Attorney  and defend  my rights in court.

I hope you reach  a conclusion  in the best interest  of the entire  community.

Amicably,

Robin  Andre  Palm,  AICP

1559  N 51 "  Street

Milwaukee,  Wl 53208

Machments'

-Administrative  appeal  BZA2023-0003  -Letterfrom  Alan Kesnerto  Robin Palm dated  4/19/2023

- Letter  from  Arihur  Pinon  to Robin Palm dated  4/03/2023  -Decision:  Nodell  Inv. Corp. v. Glendale,  254 NW 2d 310 - Wis. Supreme  Court  1977

-Administrative  appeal  BZA2023-0006,  -Decision:  Brandt  v. Pewaukee  Town Board, 15 Wis. 2d 6 - Wis: Supreme  Court  1961

-Decision:  Leaque  of Women  Voters  v. Outaqamie  County,  334 NW 2d 887 - Wis: Supreme  Court  1983
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County:  MILWAUKEE

1300  GLENVIEW  PL

WAUWATOSA,  CITY  OF

Name:

Address:

Relationship  with  grantee(s):

Grantor  type:

Ownership  interest  transferred:

Owner  interest  other  note:

Grantor  retains  the  right:

Grantor  rights  other  note:

WESTERN  BUILDING  PRODUCTS,  INC.

7007  N 115TH  ST MILWAUKEE  53224

Corporation

Full

None

Name:

Address:

Grantee  type:

Grantee  certification  date:

HOUSE  7, LLC

2880  N 112TH  ST MILWAUKEE  53222

Limited  Liability  Company

04/28/2023

County  document  number:

Date  recorded:

Volume/jacket:

Page/Image:

11333238

04/28/2023

County:  MILWAUKEE

Property  legal  description:  (short  - first

200  characters)

Physical  property  address:

Section/township/baseline/  21/7/21/E

range/meridian:

Subdivision  or condo/lot  or unit#/block:  //

Primary  residence  of  grantee:  No

All of parcel  371-0154-005  in the  WAUWATOSA,  CI1Y  OF

1300  GLENVIEW  PL
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Total  value  of real estate  transferred:  $5,150,000.00

Value  subject  to fee:  $5i50,000.00

TransferTee  due:  $15,450.00

Transfer  fee  exemption  number:

Personal  property  value  excluded  from  $0.00

total  value:

Property  value  exempt  from  local  $0.00

property  tax:

Send  tax  bill to:

Name:

Street  Address:

City, State  Zip:

HOUSE  7, LLC

2880  N 112TH  ST

MILWAUKEE,  Wl 53222

Transfer  type:

Transfer  type  other  note:

Conveyance  document  type:

Conveyance  code  other  note:

Conveyance  date:

Grantee  financing:

Warranty/Condo  Deed  / Org Sale

Warranty/Condo  Deed

04/26/2023

Conventional

ProperFy  type:

Predominant  use:

Lot  square  footage:

Total  acres:

MFL/PFC  acres:

Feet  of  water  frontage:

Number  of units:

Land  and  Buildings

Commercial

o

g.g

o

o

o



Grantor  agent: MARK  HANSON  % WESTERN  BUILDING  PRODUCTS,

Grantee  agent:

Preparer  name:

INC.,  7007  N 115TH  ST, MILWAUKEE,  Wl 53224

HOUSE  7, LLC  % PETER  J HANSEN,  2880  N 112TH  ST,

MILWAUKEE,  Wl 53222

REINHART  BOERNER  VAN  DEuREN  SC

Subject  to residential

rental  weatherization  standards:

Energy  exdusion: W-11

Recording  information  added  on: 04/28/2023

Document  locator  number:

Previous  document  number:

202303289995199

PARCELA:  Part  of  Lots  1, 2 and  3in  Assessor's  Plat  No. 25

and  part  of  Lots  1 and  23 in Assessor's  Plat  No. 26, in the

Southeast  1/4  of Section  21, Town  7 North,  Range  21 East,

in the  City  of  Wauwatosa,  County  of  Milwaukee,  State  of

Wisconsin,  bounded  and  described  as follows:  Commencing

at a point  in the  South  line  of  said  1/4  Section,  180  feet  from

the  Southwest  corner  of said  1/4  Section;  thence  North

33.C11 feet  to a point  in the  North  line  of  Chestnut  Street,  as

now  laid  out,  said  point  having  been  described  as the

Southwest  corner  of  Lot  2, Assessor's  Plat  No. 25 in a

description  of a parcel  of land  conveyed  by the  Lutheran

Children's  Friend  Society  of  Wisconsin  to Chicago,

Milwaukee,  St. Paul  and  Pacific  Railroad  Company  by

Warranty  Deed  dated  July  2, 1952  and  recorded  in Volume

3036,  Page  593,  as Document  No.  31 23755;  continuing

thence  North  1073.10  feet  to the  point  of beginning  of  the
lands  about  to be described;  thence  North  71o 14'  00"  West,

4 90.06  feet  to a point  in the  West  line  of said  I /4 Section;

thence  North  along  the  West  line  of said  1/4  Section,  69.06

feet  to a point  in the  South  right-of-way  line  of  the  Chicago,
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Mllwaukee,  St. Paul  and  Pacific  Railroad  Company,  said

point  being  42.00  feet  from  the centerline  of the South  main

tr'ack as meastned  at nght  angles  therelo;  Ihenca

Soulheasterly  along  said  Soulh  nght-of-way  line (bsing

42.00  keel Soulherly  at nght  angles  and paiallel  to the center

line of  the South  main  track)  being  a cuived  line  with  its

center  lo the North  (having  a radius  oT 3,06f!.98  Teet and  a

chond 770 56 Teel in length  which  bears  South  83a 18'  45'

East)  an arc  distanca  of 772.60  feet  to a polnt  of tangsncy:

thencs  North  89a 30' 15"  East  along  said nght-of-way  line

827.60  feei  to a point  oL curve;  thence  Soulheasterly  along  a

curved  line with its center  to the South  (havlng  a radius  oL

3.586.61  feet  and a chord  485.25  Teet in length  which  bears

Soulh  86a 37' 00" Easl)  an arc  disfan>  oT 485  62 feet  lo  a

point  in a Northerly  extension  oj  the Easterly  line of  Lot  j.

Assessor's  Plat  No. 26, sald line being  drawn  on said pla) as

North  12a 37? East  33 feet;  thence  along  the boundaries  of

said Lots  1 and 23 in Assessor?s  Plat  No. 28, as follows:

South  Fla 40' 30"  West  a1ong said extension  of the East  line

of Loi 1, 50 44 feet  to a point.  at the most  Southerly  comet

of said Lot j ; thence  North  62a 03a 00a West,  27.07  Teet to a

point.  ihence  North  79a 04' 00a Wesi.  51 46 feet  io a point:

thence  North  88a 35' 00" West.  j2j.l8  feet  to a point,

thence  South  5a 43'  00a East.  22.84  Teei lo a point:  thence

South  69a 03' 00o West,  132.00  feet  to a point:  Ihence  Souih

59a 19'  15a West  and parallel  to the Nonh  line ol Haiwood

Avenue,  99.00  feet  to a point;  thence  South  7T  DO' 30a

West,  31 8.44  {eel  to a point;  Ihenm  North  ?r  49' 45"  West.

147.34  fast  to the mosl  Nodherly  comet  oT Lot 24, in

Asssssota)s  Flat  No 26: thence  South  30a 427 15?  East,

S 5.84  feel  lo a point;  thence  North  89a j 7j  30? Wesl.

392.70  Teel to Ihe Easierly  line of Assessons  Plal  No. 25;

thence  North  2T  42?  45a) West  along  Ihe Easterly  line of

said  Assessoi?s  Plat  No. 25, 2133  Test to a point,  said point

being  Ihe Southeast  comet  of Lot 2, Assassor?s  Plat  No 25:

thence  North  80a 44a)30j  West  along  lhs  South  tins  ol  said

Lot  3. j90.00  jest  to a polnl;  thence  North  7'l a 14!)  00?

West,  48B.79  feel  to Ihe poln(  of beglnnlng.  EXCEPTING

iheteTrom  those  lands  conveyed  in Quit  Claim  Deed

recorded  as Document  No. 5392541  and conveyed  in

Warmnty  Deed  recorded  as Document  No. 6490222.

PARCEL  B: Ql  oT Lot  24 and  that  part  of  Lot  22,  in

Assessor?s  Plat  No. 26, in the Southeast  1{4 oT Section  2Si

Town  7 North,  Range  2j East.  in the City  of  Wauwafosa.

County  of  Milwaukee,  State  ol  Wisconsin.  bounded  and

descnbed  as follows:  Commencing  at )he NoMeast  aimer

of  said  Lot  22; running  thence  South  36a 15?  East,  34.18

feel  io a poin(,  said  point  also  being  the Southwesl  wmet  oT

Lot 24; running  then>  South  63a 30? 40?  West  162.12  Teef

to a point;  thence  North  28a 31?  West,  100  leak to a point  in

the Norlh  line of  said Lot 22: ihence  Norlh  86'  02a' East,

along  the Norihedy  line ol  said  lot, 172.50  keel to the plaoe

oT beginning.  PARCEL  C: All that  part  of Lot  22 in Assessors

Plai  No. 26 in the Southeast  1/4  of Section  21. Town 7

North.  Range  2j East,  in the Ciky oT Wauwaiosa,  County  ol

Mllwaukee,  State  of  Wisconsin.  bounded  and  described  as

(ollows:  Commencing  at the Southeast  comet  oT said  Lot;

runtung  Ihence  South  53a 45' West  along  the 8outherly  lini

of said Lot j50  Teet lo a point:  thence  South  76a 35' West

along  said  Southerly  line 27.06  feel  lO a point,  said  point

being  in the cenletline  oT Glenview  Place:  Ihencs  North  28

31a West,  115.30  fset  to a point:  thence  Norlh  63a 30' 40"

Easl.  S62.12  keel to a poini,  being  the Southwest  comet  oL

Lot 24  and thence  South  36a 15' Easl,  along  the Easterly

line of Lol  22, 97.75  feet  lo the place  oT beginnint).  PARCE

D: Lot  22 in Assessors  Plat  No. 26.  in the Southeast  114 of

Seclion  21  Town 7 North,  Range  2j East,  in the City  oT

Wauwatosa,  County  ol  Milwaukee.  Slate  oL Wisconsin.

EXCEPT  that  pati  o{ said Lot 22 boundsd  and desctibsd  a

follows:  Commenclng  at lha Norlheasl  comet  o{ said Lol  2

running  Ihsnce  South  36a S 5' East  along  lhe Easterly  line i

sald Lot 22, 1:11.91 Teet to Ihe Southeast  comet  of  said  Lo

22: Ihence  South  53a 45' West  along  the Soulheily  line of

said Lot  22, 150  feel  to a point:  thence  South  76a 35' West

along  said  8outheny  lins,  27 06 test  to a point,  aaid poim

being  in the mnlet  line  of  Glanview  Place:  thence  Norffi  2(

31' West  215.30  feet  to a point  in the Nofflhetly  line ol said

Lot  22: thence  North  86a 02' East.  172.50  feet  to the place

beginning.  PARCELS  A, B, C & D ARE  SuRVEYED  AS: P:

oT Lots S. 2 and 3 in Assessors  Plat  No. 25 and pad  oT Lot

j and 23 and all oL Lots  22 and 24 in Assessors  Plat  No. 26.

all in Ihe Southwest  jl4  and Southeast  '114 of ihe Southeast

114 al  Section  21. Town  7 North.  Range  2j East,in  lhs  Clly

oT Wauwatosa,  County  oT Milwaukee,  Slate  of Wisconsin.

which  is bounded  and  described  as follows:  Commencing  at

a point  on the Soulhwest  comet  of  Ihe Southeast  jl4  oT

Section  21  thence  North  OS a09?26?  West  along  the  West

line ol  said Southeast  114 a distance  olll70.13  feel  to Ihe

point  of beginning  ol  the lands  herelnaflet  described  thence

conbnulng  North  Of a09?26?  West  along  said  West  11ne and

Ihe Easl  line of  Cenlfied  Survey  Map  No. 9252  a distance  of

68.97  feet  to a point  on the South  11ne of the Soo Line  I

Canadian  Paclilc  Railroad  nght-o{way:  Ihence

Soulheastetly  768.42  along  said  South  line and ayc of  a

curve.  whose  center  lies to ihe North.  whose  radius  is

3066.98  Teet and whose  chord  bears  South  84a38'l  6a Easi

766.41  feet  to a poinl;  thence  North  88a1TO4a East  along

said South  line 827 60 feet  to a point;  thence  Southsastetly

308.08  along  said South  line and anc oT a cuivs,  whose

ainter  lies to the South,  whose  radius  is 3586.61  Teel and

whose  chord  bears  South  89a2T'l  7a East  307.99  teet  to a

point  on the West  line of Harmony  Avenue;  thence  South

37a45'50a  West  along  said West  line 17.79  ttiet  to a point.

Ihence  Soulh  52al4'10a  East  along  sald  West  line 6.47  feet

to a poinl:  Ihence  South  37'50'42a  West  along  said  West

11ne 3112  feel  to a point;  Ihence  South  Bg*53i@5a Wesi

along  sald  West  line 8.M  (set  to a point;  Ihenoe  Souih

37a45'50=  West  along  said West  line 50.67  feet  lo a point  on

the North  line oT Lots 10-j  9 in Assessors  Plat  No. 26;

Ihence  South  67a3TO5a  West  along  said North  11ne 86.47

leek to a point;  thence  South  57a4F25o  West  along  said

Noh  line 98.94  feet  to a polnt:  thence  Souih  69a30"1 8a

West  along  said North  line 318.56  feal  to a point.  thence

NoA  79ol5alT'  West  along  said  Nodh  line 73J33 feet  to a

polnt  thence  Souih  58a50'29a  West  along  said North  11ne

54.80  feet  lo a pomt  on the West  line ol Lojl9  aforesaid.

thence  South  32a01'31a  East  along  said West  line 98.75  leek

to a poinl  on the North  line oT Lot  9 in A. Rollmans

Subdivision:  thence  South  58a01'08a  West  along  said  Nonh

line 149.B3  Teet to a point  on the Easi  11ne of  Glenview

Place;  thence  Souih  81a05'20a  Wesi  along  the Nonh  line of

Glenview  place  54.35  feet  l0 a point  on Ihe West  line of

Glenview  Place,  said point  also  being  the Northeast  comer

oT Lot 8 in A. Rollmans  Subdivision:  Iheno  South  58a00'20a

West  along  the North  line oj said Lotj84.8'l  feet  to a point

on the East  line of Parcel  S in Cetlified  Survey  Map  No.

7003:  thence  North  ;3a@tT;!4a West  along  said East  line

325.20  feel  to a poinl  on the Noiih  line oT said Parcel;

thenm  Nonh  78al3'50"  West  along  said North  line 190  64

Teel lo a point,  thence  North  72a3Cl'l  3a WOSI along  said

North  line and its extension  684.07  feet  to the poini  ol

beginning.
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Case  2023CVOO3140

Exhibit  P10
Document  3

Furious.  This  is walking  distance  from  Tosa  village  and

MRMC.  If it meets  the  plan  you  should  have

CHANGED  THE  PLAN.

This  likely  also  scuttles  the  planned  Oak  Leaf  Trail

connection  to  the  Medical  Center.

@meindl4tosa,  you mentioned  the housin@ crisis?
This  is what  not  to  do.

8isaacqowlett  @IsaacRowlcll i Miii 26

!! 1sonline.com/story/communit...

Filed  05-01-2023 Page  44  of  45

assumin@ tliey never did? Here's a +equesk koi an exkension in May o( last
eat.

PROTlPi Best Piaclices indicate that fi@uring out what your zoniri(i ovetlay

actually does is preferable BErORE enactm8 it

G E N E R A L CA r I iA  L

T!::]9  PM  MIIT %,  207:1   lt3K  Vievis 0  tl

(-  Thread

(:)  -l il.i <.ig

1i, View tweet analytics

611elwccts  3Quo!es  34Likes

o tl

!Tweetyourreply

zoniryl did not revert due to the lack of pioject moving fortvard and if they

didn't specifically allow stora8e in the POD, this Is not legal unless they
remove  tl ie PUD.

use them ete la'ty and asking for trouble

Tlie zonin8 awal  chanted. But no where does it say that  all other M -1
gtiindards  apply.  It even  siiys  the PUD's  goal is to miitch the camp plan.

Wliicli...  isn't  industiial.

mQm

11 11ffibl)  %nsd  lllh

b mlbsa%lllq

appioval process. The applicant can niake a few clian@es in the design

plans, but those chan@es need to be in their final PUD appioval
plans.a

I would coriht anot doin@ the thing, as a st@nificant change.

Oi 11.1 414

overlay had a expiration clause on ii  it would revert to the base zoning.
Theyare iictirig like it did that, but jhiit's  not the case The PUD rules/plans
still apply.

0i tl C)0



Case  2023CVOO3140 Document  3 Filed  05-01-2023 Page  45  of  45

Exhibit  PIO

ovei-lay  had a expiration  clause  on it, it wocild  revert  to tlie  base  zoning.

They're  acting  like it did  tl'iat,  but  tliat's  not  tlie  case.  Tlie  PUD rules/plans
still  apply.

Q'i tl 06 1111 522 "r'

mei'itions  tliat  Tosa  is the  "4th  largest  city  durin@ the  day  b/c  of all the
workers"

Then  proceecls  to  approve  storage  units  witliin  walking  distance  of  the

Village  of Tosa  and 16,000  jobs  of  tlie  M RMC.

Q: tl (:)  'io 1111 449

Add  anotherTweet

Robin  Palm,  AICP  (BourbonPlanner@urba...  @Bourbon...  - Mar  26  ---

The  only  "out"  would  be a cliallenge  tliat  they  didn't  complete  or void  tlie

PUD process,  and  the  PUD doesn't  allow  for  tl'iis  use, let alone  conditional

use.

0 tl (:)6 1111 240 "Th

Andrew  Meindl  gmeindL4tosa  - Mar  26

t'm concerned  about  the  macroeconomic  layer  atin.  We already  had a

liousii'ig  project  tliere  fail;  PUD issues  you  mentioned  before  aside,  I was

not  in tavor  of  keeping  it vacant  during  an economic  downturn.  It could  be

better,  but  the  parcel  is staying  active.

Thank  you  for  engaging.

05 tl  I 1111 609

years.  Tlie  planners  sliould  liave  told  you  tliat.

Tosa  village  isn't  gonna  turn  into  skid  row  b/c  y'all  wait  for  a better  user.

And "economic downturn" aside, you've admitted we're in a housin8
crisis.

pi tl (J  10 1111 179

rl  pobin  Palm.  AICP  (BourbonPlanner@  urba...  @Bourbon...  - Mar  26

2)theprojectt)'ieredidn't  fail",theyrantliei'iumbersandtliepowers

that  be (tlieir  owners  and lenders),  decided  it didn't  make  tl'iem  enough

ROI. Simple  as that.  How  inucl'i  was  Tosa  willing  to  put  rip in TIF?

3) and yeali,  it looks  like proper  procedures  were  not  followed  liere.

o (')4 j.t  1%





ST  ATE  OF  WISCONSIN,  CIRCUIT  COURT,  MILWAUKEE COUNTY

IN THE  INTEREST  OF

Robin  Palm,  AICP
Name

04/21/1981
Date  of  Birth

gAmended

Affidavit  of  Service

(Chapter  48 and  938)

Case  No. 2023CVOO3  140

I,[NameJ  Of}CityJ ,StateOfWisconsin

being sworn,  state  that  on [DateJ 5/2/2023 , I provided  copies  of the following  documents:
1. Electronic  Filing  Notice  - Enders,  Paulette  (Document  1 )

2. Petition  for  Writ  of  Mandamus,  Palm  v Enders  (Document  2)

3. Palm  Affidavit  for  Petitioner  and  exhibits  Pl-PIO  (Document  3)

4. Proposed  - Palm  Application  for  Alternative  Writ  (Document  4)

The  following  names  and  addresses:

1.  Name:  Paulette  Enders,  Development  Director  City  of  Wauwatosa

AddreSS:  7725  West  North  Ave  Wauwatosa  WI53213

[]  See  attached

Type of Service: []  Mail  g  Personal  Service  €  Certified  mail  €  Registered  mail with return receipt  requested  €  Publication

2.  Name:  Robin  Palm,  AICP

Address:  1559N51a'StreetMilwaukeeWI53208

Type of Service: [1 Mail  [g Personal  Service  []  Certified  mail [1 Registered  mail with return receipt  requested  0  Publication

3.  Name:

Address:

Type of Service: [1  Mail  €  Personal  Service  €  Certified  mail  €  Registered  mail with return receipt  requested  €  Publication

4.  Name:

Address:

Type of Service: 0  Mail  [1 Personal  Service  0  Certified  mail

5.  Name:

Address:

Type of Service: €  Mail  €  Personal  Service  []  Certified  mail

[3 Registered  mail with return receipt  requested  [3 Publication

0  Registered  mail with return receipt  requested  0  Publication

6.  Name:

Address:

Type of Service: [1 Mail  €  Personal  Service  €  Certified  mail  €  Registered  mail with return receipt  requested  0  Publication

7. Name:

Address:

Type of Service: 0  Mail  0  Personal  Service  [1 Certified  mail [1  Registered  mail with return receipt  requested  []  Publication

Refer  to  Wisconsin  Statutes  for  proper  manner  of  service.

State  of  Wisconsin

County  of

Subscribed  and sworn  to before  me on

Signature

Name Printed or Typed

Notary Public/Court Official

Address

Name  Printed  or  Typed

My commission/term  expires:

0  This notarial  act involved  the use of communication  technology.

Email  Address

Telephone  Number Date

JD-1825, 05/20 Affidavit of Service (Chapter 48 and 938) Chapter 48 and 938 sconsin Statutes
This  form  shall  not  be modified.  It may  be supplemented  with  additional  material.

Page 1 of 1





ST  ATE  OF  WISCONSIN,  CIRCUIT  COURT,  MILWAUKEE COUNTY

IN THE  INTEREST  OF

Robin  Palm,  AICP
Name

04/21/1981
Date  of  Birth

@Amended

Affidavit  of  Service

(Chapter  48 and  938)

Case  No. 2023CVOO3140

of IcitylI, [NameJ , Stae  Of Wisconsin

being sworn, state  that  on [DateJ 5/2/2023 , I provided  copies  of the following  documents:
1. Electronic  Filing  Notice  - Enders,  Paulette  (Document  1')

2. Petition  for  Writ  of  Mandamus,  Palm  v Enders  (Document  2)

3. Palm  Affidavit  for  Petitioner  and  exhibits  Pl-PIO  (Document  3)

4. Proposed  - Palm  Application  for  Alternative  Writ  (Document  4)

The  following  names  and  addresses:

1.  Name:  Paulette  Enders,  Development  Director  City  of  Wauwatosa

Address:  7725  West  North  Ave  Wauwatosa  WI53213

[3 See attached

Type of Service: €  Mail  C  Personal  Service  €  Certified  mail  €  Registered  mail with return receipt  requested  €  Publication

2.  Name:  Robin  Palm,  AICP

AddreSS:  1559  N  51"  Street  Milwaukee  WI53208

Type of Service: 0  Mail  (g Personal  Service  [I  Certified  mail 0  Registered  mail with return receipt  requested  [1 Publication

3.  Name:

Address:

Type of Service: €  Mail  €  Personal  Service  []  Certified  mail  €  Registered  mail with return receipt  requested  €  Publication

4.  Name:

Address:

Type of Service: 0  Mail  [1 Personal  Service  a  Certified  mail  []  Registered  mail with return receipt  requested  a  Publication

5.  Name:

Address:

Type of Service: €  Mail  €  Personal  Service  €  Certified  mail  €  Registered  mail with return receipt  requested  €  Publication

6.  Name:

Address:

Type of Service: 0  Mail  [1 Personal  Service  0  Certified  mail

7.  Name:

Address:

Type of Service: 0  Mail  0  Personal  Service  []  Certified  mail

Refer  to  Wisconsin  Statutes  for  proper  manner  of  service.

0  Registered  mail with return receipt  requested  [1  Publication

0  Registered  mail with return receipt  requested  0  Publication

State  of  Wisconsin

County  of

Subscribed  and  sworn  to before  me on

Signature

Name  Printed  or  Typed

Notary Public/Court Official

Address

Name  Printed  or  Typed

My commission/term  expires:

[3 This notarial  act involved  the use of communication  technology.

Email  Address

Telephone  Number Date

JD-1 825, 05/20 Affidavit of Service (Chapter 48 and 938) Chapter 48 and 938 sconsin Statutes
This  form  shall  not  be modified.  It may  be supplemented  with  additional  material.

Page 3 of 1





ST  ATE  OF  WISCONSIN,  CIRCUIT  COURT,  MILWAUKEE COUNTY

IN THE  INTEREST  OF

Robin  Palm,  AICP
Name

04/21/1981
Date  of Birih

[]Amended

Affidavit  of  Service

(Chapter  48 and  938)

Case  No.  2023CVOO3140

Of JCityJ1, [Namej  , Stage Of Wisconsin
being sworn, state that on [DateJ 5/2/2023 , I provided copies of the following documents:
1. Electronic  Filing  Notice  - Enders,  Parilette  (Document  I )

2. Petition  for  Writ  of  Mandamus,  Palm  v Enders  (Document  2)

3. Palm  Affidavit  for  Petitioner  and  exhibits  Pl-PIO  (Document  3)
4. Proposed  - Palm  Application  for  Alternative  Writ  (Document  4)

The  following  names  and  addresses:

1.  Name:  Paulette  Enders,  Development  Director  City  of  Wauwatosa

AddreSS:  7725  West  North  Ave  Wauwatosa  WI53213

[1 See attached

Type of Service: €  Mail  C  Personal  Service  €  Certified  mail  € Registered  mail with return receipt  requested  €  Publication

2.  Name:  Robin  Palm,  AICP

AddreSS:  1559  N  51"'  Street  Milwaukee  WI53208

Type of Service: €  Mail  (Z Personal  Service  €  Certified  mail  €  Registered  mail with return receipt requested  €  Publication

3.  Name:

Address:

Type of Service: 0  Mail  0  Personal  Service  [1 Certified  mail

4.  Name:

Address:

Type of Service: [1  Mail  0  Personal  Service  [1 Certified  mail

5.  Name:

Address:

Type of Service: []  Mail  []  Personal  Service  [1] Certified  mail

6.  Name:

Address:

Type of Service: []  Mail  []  Personal  Service  0  Certified  mail

7.  Name:

Address:

Type of Service: []  Mail  0  Personal  Service  [1 Certified  mail

Refer  to  Wisconsin  Statutes  for  proper  manner  of  service.

0  Registered  mail with return receipt  requested  0  Publication

[]  Registered  mail with return receipt  requested  [1 Publication

0  Registered  mail with return receipt  requested  [1 Publication

0  Registered  mail with return receipt  requested  [1 Publication

0  Registered  mail with return receipt  requested  [1 Publication

State  of  Wisconsin

County  of

Subscribed  and  sworn  to before  me on

Signature

Name Printed or Typed
Notary Public/Court Official

Address

Name  Printed  or Typed

My commission/term  expires:

0  This notarial  act involved  the use of communication  technology.

Email  Address

Telephone  Number Date

JD-1825, 05/20 Affldavit of Service (Chapter 48 and 938) Chapter 48 and 938 Wsconsin Statutes
This  form  shall  not  be modified.  It may  be supplemented  with  additional  material.

Page 1 of 1





ST  ATE  OF  WISCONSIN CIRCUIT  COURT MILW  AUKEE  COUNTY

ROBIN  PALM,  AICP Case  No.  2023CVOO3140

Petitioner,

V.

PAULETTE  ENDERS,  DEVELOPMENT  DIRECTOR  AND  ZONING

ADMINISTRATOR  FOR  THE  CITY  OF  W  AUWATOSA

Respondent.

AFFIDAVIT  OF  ROBIN  PALM

ST  ATE  OF  WISCONSIN  )

) SS

RACINE  COUNTY

Being  first  duly  sworn  on oath,  I state  as follows  based  on personal

knowledge  or information  and  belief:

1. I am  an  urban  planner  employed  by  the  Village  of  Mount  Pleasant  in

Racine  County,  Wisconsin  since  2017.  I hold  a certification  from  the  American

Institute  of  Certified  Planners  and  have  a master's  degree  in  urban  and  regional

planning  from  Virginia  Commonwealth  University.

2. I reside  in  the  Washington  Heights  neighborhood  of Milwaukee,

Wisconsin,  immediately  adjacent  to Wauwatosa.  To give  perspective,  at 2.3

miles  away,  Wauwatosa's  City  Hall  is half  the  distance  to my  residence  that



Milwaukee's  is.

3. I am  the  Southeast  Wisconsin  Representative  for  the  American  Planning

Association's  Wisconsin  chapter,  and  a member  of  its  legislative  policy  committee.

A  portion  of  my  role  is to advocate  for  better  planning  throughout  my  district.  I've

done  this  many  times  throughout  the  region,  including  previously  in  Wauwatosa.

Such  efforts  have  even  led  to the  passing  of a Wauwatosa  ordinance  allowing  for

Reasonable  Accommodations  for  Persons  with  Disabilities.

4. I'm  an  expert  on zoning.  I've  drafted  zoning  laws,  done  an award-winning

full  zoning  code  rewrite,  given  seminars  on zoning  at  the  state  planning  conference,

and  am scheduled  to participate  in  a series  of web-based  seminars  on the  history

and  future  of  zoning  as it  relates  to fair  housing.

5. On  March  25, 2023,  I read  the  article  by  Quinn  Clark,  dated  the  previous

day  in  the  IVIilwaukee  Journal  Sentinel,  "An  affordable  housing  project  fell  through

in  Wauwatosa.  Storage  units  are  taking  its  place."

6. I was  immediately  furious  at the  poor  land  use,  planning,  and  outright

waste  of  such  a great  opportunity.  I took  to social  media  and  expressed  my  dismay.

In  that  thread,  I stated  how  upset  I felt,  and  particularly  lamented  the  loss  of

affordable  housing  and  the  extension  of the  county's  Oak  Leaf  Trail  from  The

Village  of  Wauwatosa  to the  Milwaukee  Regional  Medical  Center.  The  community's

housing  crisis  is something  I hear  about  daily,  and  the  housing  stock  in  the  metro

area  is at  an  all-time  low.  As  for  the  trail,  I'm  an avid  user  of  the  County's  bicycle

trails,  and  my  wife  was  planning  on using  that  extension  to commute  to her  job  at

the  Medical  College  of  Wisconsin  seeing  as The  Medical  Center  had  recently  made

upgrades  around  the  campus  and  had  campaigned  hard  for  the  trail  extension  for

their  employees.  This  thread  is in  exhibit  PIO.

7. I immediately  noticed  problems  with  the  approval  process.  The  continued

existence  of  the  PUD  zoning,  the  lack  of  substantial  evidence  presented  in  favor  of

the development,  the  noticeably  brief  executive  summary,  and  quick  approval

process  when  compared  with  the  previous  approvals.  My  research  immediately

showed that  these weren't  3ust small  issues,  but actual  errors  that  led to the



conditional  use  being  approved  by  mistake.  Not  many  people  would  pick  up  on these

illegalities,  but  I did.  So, I felt  compelled  to act  not  only  for  myself,  but  on behalf  of

the common  good of the wider  community.  On March  27, 2023,  I called  the

Wauwatosa  Planning  Department  to discuss  the  case.  I received  a call  back  from

Arthur  Pirion,  planner  and  sometimes  designee  of the  Zoning  Administrator  role.

This  was  at 3:25  PM  and  the  call  lasted  24 minutes.  During  the  call,  we discussed

the  case,  and  I brought  up the  inconsistencies  with  legal  procedures  and  statutes.

I focused  on  the  errors  in  conditional  use  law  and with  Wauwatosa's  PUD

procedures.  I also  stated  that  the  use was  contrary  to the  approved  Master  Plan

and  just  poor  planning  in  general.  I\/[r.  Pirion  defended  the  approval  and  stated  that

nothing  could  be done  at that  point.  I stated  that  the  Zoning  Administrator  had

broad  ranging  powers  to correct  issues  stemming  from  approvals  or permits  issued

by  error  or contrary  to law.  Mr.  Pirion  disagreed.

8. That  remains  the  last  spoken  communication  with  anyone  in  the

Development  Department  in  the  City  of  Wauwatosa.

9. I also noticed  some  misconceptions  and  incorrect  statements  in the

council  hearing  approving  the  resolution.  The  council  members  seemed  to be under

the  impression  that  they  had  to approve  the  use  despite  not  liking  it  due  to the  law.

One  misconception  concerned  legal  nonconforming  status  or "grandfather"  status,

when  a council  member  inquired  that  the  previous  use  was  manufacturing,  and  The

City  Attorney  said  that  they  were  similar.  Legal  non-conforming  status  expires

after  one year  of vacancy.  Another  was that  The  City  Attorney  advised  that

substantial  evidence  was  needed  to deny  a conditional  use application  per  Wis.

Stats.  62.23(7)(de)2.b  but  did  not  indicate  that  substantial  evidence  is also  needed

to approve  according  to the  same  clause.

10. I filed  my  appeal  on March  31st.  While  filing  the  appeal,  I encountered  a

technical  error  that  prevented  me  from  uploading  my  application.  I spoke  with  one

of  the  admins  in  the  Development  Department.  On  the  second  call  with  that  admin,

I was  informed  that  the  City  Attorney  told  them  to advise  me that  I needed  to

immediately  file  an appeal  with  circuit  court.  I replied,  "Respectfully,  I disagree



with  the  City  Attorney's  legal  opinion  on this  matter."

11. In  all  communications  with  the  City  Attorney,  he has  insisted  that  I try

to appeal  the  Common  Council's  decision  through  Circuit  Court,  legal  advice  I feel

would  have  gotten  my  case tossed  out  for  failing  to exhaust  my  administrative

remedies  or failing  to meet  the  time  deadlines.  Whether  he gave  this  incorrect

advice  out  of  ignorance  or malice,  I do not  know.

12.  Thereafter,  events  proceeded  as depicted  in the  Factual  Allegations

portion  of  the  Petition.

13. I received  no communication  from  the  City  or  its  officials  despite  multiple

calls  and  emails.

14.  By  being  so keen  to push  me  toward  litigation,  I felt  as if  the  City  thought

it could  get rid  of me thinking  I wouldn't  be up to the  considerable  time  and

financial  commitment  of  legal  action.

15. During  my  planning  work  at  the  Village  of  Mount  Pleasant,  if  someone

files  an appeal  or a variance,  I'm  there  to help  them  every  step  of  the  way,  telling

them  how  to present  their  best  case to the  board,  despite  me being  obligated  to

defend  the  code  once  the  hearing  begins.  So, it's  no surprise  that  I have  a horrible

winning  percentage  in BOZA  cases,  but  it's  the  right  thing  to do, morally  and

ethically.  This  goes double  for  private  persons  filing  for  the  first  time.  They  don't

know  the  ins  and  outs  of  zoning  and  can't  be expected  to for  the  one  time  they  have

to deal  with  it, so I help  as much  I can.  To borrow  a reference  from  a 20-year-old

Pixar  animated  film,  there's  a scene  in  "The  Incredibles"  where  Mr.  Incredible  helps

an old  lady  get a successful  insurance  claim  by giving  her  the  inside  info  on what

forms  to file,  where  to file,  and  how  to file  them.  That's  what  I aspire  to be. In  that

aspect  it  feels  so profoundly  disappointing  to be treated  so unfairly  by  a City  and

fellow  public  servants  when  I'm  trying  to get  them  to follow  their  own  rulebook

designed  to yield  the  best  results  for  the  common  good  for  the  entire  community.



Dated  this  Ist  day  of  May,  2023.

Robin  Palm.  AICP

Petitioner

Subscribed  and  sworn  to before  me

this  1st  day  of  May,  2023.

z



Exhibit  PI

Resolution  R-23-42,concerning  the  approval  of a conditional  use at 1300  Glenview  Place in the M1/PUD  zoning  district,

should  be voided  due to several  legal, procedural,  and technical  errors  made  by the  administrators  of the zonlng  code,  1,

Robin Palm, am a person  aggrieved  by these  actions.  Below is a statement  of errors  in the administration  of the zoning  code. It

s not exhaustive.  I'm seeking  remedy  in the form of voiding  the resolution,  conditional  use, application,  and any building
permits  submitted,  so that  proper  legal procedures  can be followed.

To Wit:

1) When approving  the conditional  use, Wauwatosa  code 24.16.040  (G) states  that "The common  cour"icil may  authorize  the

zoning administrator to issue a conditional  use permit  if  the common  council  finds  that  the followirig  conditions  exist and
so indicmes  in the minutes  of  its proceedings:".  The minutes  of the Common  Council  do not contain  that  information,  nor
could they, since those  conditions  were not discussed  in the meeting.  Link to minutes:

http://wauwatosacitywi.iqm2.com/Citizens/FileOpen.aspx?Type=l  2&lD=3656&lnline=True

The minutes  of the Plan Commission  and testimony  of the public  hearing  also does not contain  this information.

Furthermore,  while  it's not material  to the procedural  fact  that  this law wasn't  followed,  the conditional  use would  not

have passed those  conditions  had they  been properly  applied,  especially  conditions  1, 2, and 3, according  to  the

Wauwatosa  Comprehensive  Long Range Plan.

2) In section  24.16.050  A.- Planned  Unit Developments,  the code states  "Modifications  to plans  in existing  /PUD overlay

zoning  districts  follow  established  PUD plan amendment  procedures"  The PUD zoning  was active  and the preliminary

plans were  still within  the development  window.  Changing  the site development  entirely  would  constitute  a modification

of the plan. Additionallyin  section  24.16.050  E.2.C it defines  a "major  amendment"  to a PUD as "failure  to provide  public

amenities  or public  benefit  features  approved  as part  of the PUD." The removal  of  the Oak Leaf  Trail  extension  is a

failure  to provide  approved  public  amenities.  Because  no modification  to the PUD was approved,  the administration
erred  in approving  this resolution.

3) In 24.16.050  B,- Planned  Unit Developments,  it states:  "Development  Plan Approval  Required.  Approval  of  PUD

preliminary  and final  development  plans must  occur  before  any building  permit  is issued  and before  any

development  takes  place in a /PUD overlay  district.  Permits  may be issued  for  a development  phase  if a preliminary

development  plan has been approved  for  the entire  PUD and a final  development  plan has been approved  for  the

sub3ect phase."  Since a final  development  plan has not been approved,  and the parcel  is still under  PUD zoning  set in

place in 2021, and extended  in 2022 by council  action  under  24.16.050  8.a, no building  permits  may be issued on the

site until  that  time.  If any building  permits  have been issued,  they  are also in error  and should  be revoked.

4) In 24.05.040.G  - /PUD, Planned  Unit Development  Overlay. It says: "Allowed  Uses. The uses to be allowed  in a PUD must

be identified  as part  of  the PUD approval  process  along  with  all applicable  conditions  or supplemental  use

regulations  that  apply  to such uses. " In the preliminary  PUD plan (Agenda  - Monday,  April 12, 2021 (iqm2.com)),  no

other  uses were  positively  identified  as allowed  in the PUD other  than multi-unit  residential.  Since  the  ordinance

specifically  states  that  the uses to be allowed  "must  be identified",  it cannot  be assumed  that  all M1 uses are  sti

applicable.  Therefore  any use other  than multi-unit  residential  cannot  be allowed  until  the PUD zoning  designation

lapses off  the site in June 2023, or the PUD plan is amended.  Thus the conditional  use application  should  not have been
accepted  in the first  place, constituting  an error  on the part  of an administrator  of the zoning  code.

Additional  signatories  of persons  aggrieved  and evidence  to be presented  at the hearing  are to follow.

Signed,

Robin Palm, AICP

1559 N 51"' St Milwaukee  Wl



BILLING  CONT  ACT

Robin  Palm

1559  N 51st  ST

MILWAUKEE,  Wl  53208

INVOICE  NUMBER INVOICE  DATE INVOICE  DUE  DATE INVOICE  ST  ATUS INVOICE  DESCRIPTION

INV-00005227 03/31/2023 Due Upon  Receipt Due NONE

REFERENCE  NUMBER FEE  NAME TOTAL

BZA2023-0003 Board  of Zoning  Appeals $350.00

1300  Glenview  PI Wauwatosa,  Wl 53226  SUB  TOTAL $350.00

TOTAL  $350.00REMITT  ANCE  INFORMATION

7725  W North  Avenue

Wauwatosa,  Wl 53213

March 31 2023 7725 W North Avenue Page 1 of 1



Payment  Date: 03/31/2023

Reference  Number Fee Name Transaction  Type  Payment  Method Amount  Paid

BZA2023-0003  Board  of Zoning  Appeals

1300  Glenview  PI Wauwatcsa,  Wl 53226

Fee Payment cc Default

SUB  TOT  AL

TOTAL

$350.00

$350.00

$350.00

March 31 2023 12:52 PM 7725 W North Avenue Page 1 of 1



Exhibit  P2

WAuz@loSA

Cny  OF  Whuwhrosa

PLANNING  DIVISION
7725 WEST  NORTI-}  AVENUE,  WAUWATOSA,  WISCONSTN  53213

Piioxi:  (414)  479-895  7

FACSIMILF  (414)  479-8986

E-MAIL tplai'uiing@wauwatosa.nei

WE[I  Si'rii:  www.wauwalasa.net

April  3, 2023

Robin  Palm
1559  N. 51"' Street
Milwaukee,  Wl.  53208

RE:  Board  of Zoning  Appeals  (BOZA)  Application  -  BZA2023-0003

Mr. Palm,

The City received  your  Board  of Zoning  Appeals  (BOZA)  application  to appeal  the Common  Council's
decision  approving  Resolution  R-23-42,  a request  for a Conditional  Use Permit  in the Ml/Planned  Unit
Development  District  at 1300  Glenview  Place  for a general  warehousing  operation.  The  purpose  of this

letter  is to inform  you that the City is unable  to process  your  request.  In accordance  with the authority
parameters  outlined  in Wauwatosa  Municipal  Code (WMC)  24.17.010.C,  the City's  BOZA  is without
jurisdiction  to hear  appeals  of decisions  of the Common  Council,  and is only  authorized  to hear  and make
decisions  on appeals  of determinations  made  by administrative  officials,  design  review  board,  and variance

applications.  If you have  any questions  or would  like to discuss  this determination  further,  please  feel  free
to contact  me.

Thank  you,

Art  Pirion

Planner,  City  of Wauwatosa

(414)  479-3522



4/30/23, no'o7AlVExh:5;t P3 Gmail - Re: BOZAApplication

%Gmail Robin Palm <palmra@gmail.com>

Re:  BOZAApplication

Robin <palmra@gmail.com>
To: Arthur Pinon <apinon@wauwatosa.net>
Cc: robin.palm@gmail.com

Mon,  Apr  3, 2023  at 4:04  PM

Mr Pinon  and  to whom  it may  concern,

If you read  the  appeal,  it lists  the administrative  actions  that  it is objecting  to, including

I )the  accepting  of the  conditional  use application  as valid  when  it was  not  valid

2) issuance  of any  building  permits  before  a final  PUD  is approved

3) acceptance  of an invalid  application  without  reworking  the PUD

4) authorization  of the  zoning  administrator  to issue  a conditional  use permit  "if"  the  conditions  are outlined  in the  minutes.  They
were  not.

The  council  action  is the  finalization  of  those  administrative  actions  after  which  I could  actually  appea

We can take  this  to BOZA,  or I will  appeal  this decision  (obviously  by a zoning  administrator)  to BOZA.  It really  is up to y'all  if
you  wanna  waste  a month.

Sincerely,

Robin  Palm

On Apr 3, 2023, at 16:37, Arthur Pinon <apinon@wauwatosa.net> wrote:

Mr. Palm,

Please  see  the  attached  letter  regarding  your  BOZA  application  submitted  3/31/2023.  As indicated  in the  attached

etter,  the City  is unable  to process  the request.  If you  have  any  questions,  please  feel  free  to contact  me.

Thank  you,

Art  Pinon i Planner
City of Wauwatosa i Development  Department

7725  W. North  Avenue,  Wauwatosa  Wl 53213

T: (41 4) 479-3522

Wauwatosa  Self  Service  Portal:  Online  Permitting

https://mail.google.com/mail/u/0/?ik=8003830dc8&view=pt&search=all&permmsgid=msg-f:  1762190569820721  253&simpl=msg-f:  17621905698207212



4/30/23,  1008  AM
Exhibit  P3

Gmail  - Re: BOZAApplication

%Gmail Robin Palm <palmra@gmail.com>

Re:  BOZAApplication

1 message

Robin  <palmra@gmail.com>
To: Robin <palmra@gmail.com>
Cc: Arthur  Pinon <apinon@wauwatosa.net>,  robin.palm@gmail.com

Thu, Apr 6, 2023 at 4:10 PM

Mr Pinon

Upon further  review, the ordinance  does not give the zoning  administrator  the authority  to deny an application  of this sort.

Which would make sense, why would a zoning  administrator  have the authority  to deny appeals  to their  own decisions?  That's
an inherent  conflict  ofinterest.

Copied below are the municipal  ordinances  that say that the BZA has the power  to hear and decide appeals  where it is

'alleged"  that there's  an error in any order  requirement,  decision,  or determination  by an administrative  official.

It is a statement  of fact that I allege errors by an administrative  official at least 6 times in my application.

There is no municipal  ordinance  that gives anyone  the ability to deny an application  based on its content  but the BZA itself.

So, respectfully,  I ask you to rescind your previous  letter, send all relevant  materials  to the BZAimmediately,  and place this item
on this months BZA meeting,  per the municipal  code  of  Wauwatosa.

Sincerely,
Robin A Palm, AICP

On Apr 3, 2023, at 17:04, Robin <palmra@gmail.com>  wrote:

Mr Pinon  and  to whom  it may  concern,

If you read the appeal, it lists the administrative  actions  that it is objecting  to, including
1)the accepting  of the conditional  use application  as valid when it was not valid
2) issuance  of any building  permits  before a final PUD is approved
3) acceptance  of an invalid application  without  reworking  the PUD
4) authorization  of the zoning administrator  to issue a conditional  use permit  "if"  the conditions  are outlined  in the
minutes.  They were not.

The council  action is the finalization  of those  administrative  actions  afker which I could actually  appeal.

We can take this to BOZA, or I will appeal  this decision  (obviously  by a zoning  administrator)  to BOZA. It really  is

up to y'all  if you  wanna  waste a month.

Sincerely

Robin  Palm

On Apr 3, 2023, at 16:37, Arthur  Pinon capinon@wauwatosa.net>  wrote:

hitps://mail.google.com/mail/u/0/?ik=8003830dc8&view=pt&search=all&permthid=thread-f:1762l8887ll91569905%7Cmsg-f:1762462703944249781&...  1/2



4/30/23  10:08 AM
tXnlDl[  K  ,>

Gmail - Re BOZAApplication

Mr. Palm

Please  see  the  attached  letter  regarding  your  BOZA  application  submitted  3/31 /2023.  As indicated

in the  attached  letter,  the City  is unable  to process  the  request.  If you  have  any  questions,  please

feel  free  to contact  me.

Thank  you,

Art  Pirion  Planner

City of Wauwatosa i Development Department

7725  W. North  Avenue,  Wauwatosa  Wl 53213

T: (414)  479-3522

Waciwatosa  Self  Service  Portal.  Online  Permitting

4 attachments
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4/30/23,  10:12  AM Gmail - Wauwatosa Board of Zoning Appeals, Applicahon improperly denied by staff

%Gmail  iEX"!"4 Robin Palm <palmra@gmail.com>

Wauwatosa  Board  of  Zoning  Appeals,  Application  improperly  denied  by staff

Robin <palmra@gmail.com>

Bcc: bgreenberg@waukeshacounty.gov, mmazmanian@westalliswi.gov, DShinners@sewrpc.org
Thu,  Apr  6, 2023  at 3:37 PM

Hi there,

You're  receiving  this email  because  this this is the only  contact  info I could  find for the Tosa BZA, as the contact  info on Tosa's
website  all just  goes  to the planning  department.

If you could  forward  this email  the other  members,  or at the very  least  provide  me with  contact  information,  I'd appreciate  it.

write  this not to influence  a case  one way  or another,  but merely  to be heard  in front  of your  board.  In this email,  I will not
discuss  the merits  of the actual  appeal,  but only  whether  or not it is subject  to BOZA's  purview.

I submitted an appeal  of the 1300  Glenview  place  conditional  use based  on errors  in law and procedures  by administrators  of
the zoning  code.

I was denied  a hearing  of the BZA  for that  appeal  because  staff  deemed  the conditional  use an action  by the council.

Both the application  and the rejection  letter  are attached.

My contention  is that  the BZA  should  decide  what's  under  their  purview,  not an arbitrary  staff  member.

Moreover, the council  passed  a resolution,  not an ordinance.  And that  resolution  (according  to the ordinance)  authorized  the
zoning  administrator  to issue  a conditional  use permit  "if',  requirements  are met.

The zoning  administrator  issuing  a CU permit  appears  to be an administrative  action,  by definition.

Several  other  administrative  actions  are brought  up in the complaint,  such as issuing  a building  permit,  PUD procedures,  and
allowed  applications  according  to zoning  classification.

Staff  contends  I'm not appealing  administrative  actions  of the zoning  code,  and so it's not in BOZAs  purview.  I contend  it is. So
I'm appealing  to you directly.

I'm not sure  whether  you can compel  an item to the agenda,  but if you can, I would  appreciate  that.

If you cannot, let me know if you think appealing the administrative action of the attached letter rejecting my appeal  application
would  be under  BZA's  purview.

Thanks  for  your  time  and consideration,

Respectfully,

Robin Palm,  AICP
1559  N 5al st St
Milwaukee  Wl
53208

2 attachments

https://mail.google.com/mail/u/0/?ik=8003830dc8&view=pt&search:all&permmsgid=msg-f:1762460685952172340&simpl=msg-f:17624606859521723,,,  1/2



5/1/23 7:47 PM Gmail  - RE: Wauwatosa  Board  of Zoning  Appeals,  Application  improperly  denied  by staff

Exhibit  P4

%Gmail Robin Palm <palmra@gmail.com>

RE: Wauwatosa  Board  of  Zoning  Appeals,  Application  improperly  denied  by  staff
1 message

Mlke Mazmanlan <MMazmanian@weslalliswi.gov>
To Robin <palmra@gmail.com>

Good Moming  Robin,

As a member oT the BOZA I don't believe I have the authority to bring issues Forward to the board for review/consideration lm no attomey. but I think your only avenue lot appeal might be to file a suit  c
concede that this is a dlsappointing use for such a large parcel in the heart of the city. Id honestly rather see it razed and undeveloped/leff  as gteenspace.

Mike

From:  Robin  cpalmra@gmail.com>
Sent:  Thursday,  April  6, 2023  3 38 PM

Subject:  Wauwalosa  Board  of  Zoning  Appeals,  Application  improperly  denied  by staff

Hi there,

You're receiving this email because this this is the only contact inTo I could find lot the Tosa BZA, as the contact into on Tosa's website all lust goes to the planning depariment

IT you could Torward this email the other members, or at the very least provide me with contact inTormalion, I'd appreciate it.

vwiie this not to influence a case one way or another, but merely to be heard in front ol your board In this email, I will not discuss the merits ol the actual appeal, but only  whether  or not it is subjeci  10

submitted an appeal of the S 300 Glenview place conditional use based on enors in law and procedures by administrators  of the zoning  code.

was denied a hearing oT the BZA For that appeal because staff deemed the conditional use an action by the council

Both the applicalion  and the rejection  letter  aye attached

My conteniion  is that  the BZA  should  decide  what's  under  their  purview,  not an arbitrary  staff  member.

Moreover, the council passed a resolution, not an ordinance. And that resolution (according to the ominance) authorized  the zoning  administrator  to issue  a conditional  use petmil  air, requirements  are
The zoning  administrator  issuing  a CU permit  appears  to be an administrative  action,  by definition.

Several other administrative actions are brought up in the complaint, such as issuing a building permit, PUD procedures. and allowed applications  accoming to zoning  classification.

Staff contends I'm not appealing administrative actions of the zoning code. and so it's not in BOZAs purview. I contend it is. So I'm appealing  to you directly.

I'm not sure whether  you can compel  an item to the agenda.  but if you can, I would  appreciate  that.

11 you cannot, let me know il you think appealing the adminisirative action oT the attached letter rtjeciing my appeal application would be under BZA's purview.

Thanks  lot  your  lime  and consideralion,

RespectTully.

Robin  Palm.  AICP
1559  N 51 sl Si
Milwaukee  Wl
53208

https://mail.google.com/mail/u/0/?ik=8003830dc8&view=pt&search=all&permthid=thread-f:1762460685952172340%7Cmsg-f:1762796757649485819&...  1/4
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Exhibit  P4 Gmail  - Re Wauwatosa  Board  of Zoning  Appeals,  Application  improperly  denied  by staff

%Gmail Robin Palm <palmra@gmail.com>

Re:  Wauwatosa  Board  of  Zoning  Appeals,  Application  improperly  denied  by  staff
S message

Robln epalmra@gmail.com>
To Mike Mazmanian <MMazmanian@westalliswi.gov>

Mike,

Thanks for the response:

Thing is, I'm pretty confident that skaff doesn't have the authority to deny appeals to BOZA, since it's their decisions I'm appealing.

Bear with me a little bit, as I'm gonna quote some code sections. Given your experience though, it's probably NB[:).

This  section  makes  it pretty  clear  that  any  appeal  that  "allegesa  any  ettots  is to go to BOZA

PCI l#€ r S a n d Du t l e 5 . T h e b O a r  d (I f 2 0111 jig a pp ea l S n a S e j  0 f t h ii p k0 tie r S a n 0 0 U k I e 3 e a Itr  e '08 l )# 1 d ell i  t l ed l ai t h l S !  tili l n g 0 r  di flat n C-i. l IT C 1 Ilo l n g t .h e f  ti 11 +i IVI IT !I  

a to  liear  and  Cerli)e  appeals  iiheze

b . 2J  l i.  oi  ooi.

alleiyed  tJieie

It's pretty  clear  my application  alleges  errors,  cuz it does  8 or 7 limes  It's attached  below

aiiy  ozaer,  +equireman3  tet'isioii  oi  deternuiiation  made  by aJmtnzst+atiiae  ;ffzrial

Also Ithink it's pretty clear the zoning admitusltalor whose decision is being appeeled isn'l allowed to re1ecl an appeal Check this clause out. note the use or amusla here

A Transiiutiaj B O a rd 0 f Z 0 n 1 n a App e a l S . U p O n rt  ce a p t @ f 0! CAOlllp l e t e n D t 1 C e 10 f a pp e a 1. e h e 2 0 n 1 n Q a dm 1 n 1 S e r a t O r O I O t h e r a drill  n l S C ra  L I V e 0 f  fl  C 1 a I  11111 ('15  e -ll  C 1 S

Lastly,  while  the resolution  states  that  the CC itselT grants  the CaLl permit,  the code  language  is alittle  different

Ge n e ra  l  tie  i'i  e i* C ri  i: e z i  a a n d 5 t.i  ii  da  rtfs.  rh  e

So it's kinda  arguable  whether  it's a common  council  action  or an administrative  one

rauncyl  may quthorize  the  zyininq  adnlli'llSl:l-jLc'l c.'indi  I:i

Either way, it's clear ihe intention of staff and the city aliorneys office is to push me toward litigation. where they hope time and money will be a delenenl I just wanna do the right  thing  here

guess  this is a lot to lake  in, and I donl  need  you io act in any  specific  way

So I guess  my only  question  is "I'm  not  compleiely  off  base  here,  right?"

It's a little unnertnng to go up against an enlini govemment with lust my expertise to go on and for them to go "nope you're completely wrong". so i just need some confirmation that what I'm saying seems like a valid at

Thanks  kx  your  time  and consideration,

Robin  Palm,  AICP

https://mail.google.com/mail/u/0/?ika8003830dc8&view=pt&search=all&permthid=thread-f'1762460685952l72340'/o7Cmsg-f'1762803855989345634.  1/10
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April 13, 2023

To the  Board  of  Zoning  Appeals  of  the  City  of  Wauwatosa,

This application  is appealing  the administrative  decision in a letter  dated April03,  2023 from Planner  Art Pinon.

n it, it is stated that  the previous application  for an administrative  appeal  on  1300  Glenview  Place  was  rejected  because

of  BOZA's  "lack  of  jurisdiction"  on  the  matter.

This appeal contends  that  not only is that  finding  incorrect  and BOZA does have jurisdiction  regarding  the  previous

application  and the powers of remedy, but also that  the zoning administrator  does not have the authority  to  reject  an

appeal application  to BOZA, especially  one  of their  own  actions.

To  wit:

A) This section (24.16.110)  makes it clear that  any appeal that merely  *alleges*  any errors  is to  go  to  BOZA:

Powers  and Dutxes.  The board  of  zoning  appeals  has  all  of  the  powers  and  duties  expressly
xdentxfied  yn  this  zoning  ordinance,  including  the  following:

1)  to hear  and  decide  appeals  where  it  is  alleged  there  is  error  in  any  order,

requxrement,  decxsion  or determinatiori  made  b5i  an administrative  offxcial  or  design

revvew  board,  in  the  admxnxstration  or  enforcement  of  thus  zoning  ordinance  (See  also
Sec  t  i  on  2 4 . 16.  110  and  Sec  t 1  0l'l  2 4 . 13.  01 0 0 ) ;

The original  application  alleges errors, in fact it does at least 6 times. It's attached  below.  The  revocation  of

the conditional  use approval  was the remedy  sought, not  the  error  claimed.

B) According  to the municipal  code of Wauwatosa,  the zoning  administrator  whose  decision  is being  appealed

isn't allowed  to reject  an appeal. Nor,  does  it seem,  does  anyone.  Note  the  use  of  *must"'  here:

Transmvttal  to Board  of  Zoning  Appeals.  Upon  receipt  of  a complete  notice  of  appea  1,

the  zonyng  adminystrator  or  other  administrative  official  whose  decision  is  being

appealed  must  transmit  to  the  board  of  zonxng  appeals  all  papers  constituting  the
record  upon  which  the  action  appealed  is  taken.

Also, this section (24.16.110)(G)  states that  "the  board  of  zoning  appeals  must  hold  a hearing"  on  the

matter.

Additionally,  the zoning administrator's  powers are limited  to what's  expressly written  in code, according  to

24.17.010  (F)

Powers  and  Dutxes.  The zonvng  administrator  is  responsible  for  carrying  out  those

dutxes  and  responsibilzties  expressly  assigned  by  this  zoning  ordinance  and  for:

forwardxnq  to  the  plan  commission,  the  board  of  zoning  appeals

applxcatxons  for  matters  on  whxch  those  respective  entities  are
ta  ke  acti  on  ;  and

board  of  zorxnq  appeals  and  common  council  advised  of

g.  receiving,  filing  and

ai'id  common  council  all

required  to  rev.iew  or

h.  keeping  the  plan  commission,

zomng  actavities

C) The rejection  letter  states that  the CU permit  is a Common Council action and therefore  it cannot  be

appealed.  While  that  isn't a valid reason to reject  the appeal (since as stated in (A) the appeal alleged  errors  in

the actions of officials  and as stated in (B) the zoning administrator  is not allowed to reject  an appeal  to  their

own actions), it is of question  whether  the approval  isn't actually  an administrative  action.

For one, it is a resolution  and not an ordinance,  and while the resolution  states that  the CC itself  grants  the  CU

permit,  the code lanzuaze  (24.16.040)  G is a little  different.

General  Revvew  Crxteria  and  Standards.  The  common  council  may  authorize  the  zontng

adm.znistrator  to issue  a conditional  use  permit  if  the  common  council  finds  that  the

followvng  conditions  exist  and  so indicates  in  tlie  minutes  of  its  proceedings:

This language indicates  that it is the zoning administrator  who issues the permit,  subject  to  the  listed  conditions.
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An additional  point  to consider  that  this  was in fact  an administrative  action,  is that  for  the  council  to have taken

action  on a resolution  without  having  heard  it two  times,  it must  be approved  by the  city  administrator  per

(2.02.110)

D) Lastly,  the  BOZA not  only  has the  authority  to hear  the case, but  also has the powers  to enact  the requested

remedies.  The city  ordinance  in 24.16.110(G)  gives BOZA all the powers  of  the zoning  administrator.

In  exerc+sing  the  appeal  power,  the  board  of  zoning  appeals  has  all  Lhe  powers  of  the

adminxstrative  official  from  whom  the  appeal  is  taken.

Under  this  provision,  the Board  of Zoning  Appeals  can use the  powers  enumerated  in 24.17.020  (D) to

withhold,  modify,  or revoke  all permits,  certificates  or other  forms  of authorization  when  it is found  that  there  is

a violation  of  the  zoning  code,  ordinance,  conditions,  or other  authorization  given  by the  city.  This is regardless

of who  violated  the  ordinance  or who  issued  the  authorization.

n conclusion,  the  Zoning  Administrator  erred  in denying  the  appeal  application  BZA2023-0003  due to:

The zoning  administrator  did not  have the  authority  to do so

The appeal  was in fact  within  BOZA's  jurisdiction

The remedies  requested  are within  BOZA's  expressly  enumerated  powers

If the Board  of Zoning  appeals  moves  to grant  my appeal,  I ask as remedy  the  following:

1)  Reversal  of  the  attached  administrative  decision  dated  April  03, 2023  rejecting  the Board  of  Zoning  Appeals

Application  BZA2023-0003

2) Granting  and scheduling  of a hearing  for  BZA2023-003  at the  soonest  possible  convenience,  to potentially

include  immediately  following  the hearing  for  this  appeal  request.

3) Reimbursement  of any and all fees associated  with  this  application

Thanks  for  your  time  and consideration,

Robin Palm AICP

1559  N 51"  Street

Milwaukee  Wl 53208
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24.16.110  Appeals  of  Administrative  Decisions.

A. Applicability;  Authorized  Variances.  The board of zoning appeals is authorized  to hear and decide appeals

when it is §§§there  has been an error  in any order,  requirement,  decision or determination  made by the

design review  board, the zoning  administrator  or any other  administrative  official  in the administration,
interpretation  or enforcement  of this zoning ordinance.

B. Right to Appeal. Appeals of administrative  decisions  may be filed by any person aggrieved by the

administrative  official's  decision  or action,  including  officials,  departments,  boards or agencies  affected  by

decisions.

C. Application  Filing. Appeals of administrative  decisions  must be filed with  the zoning administrator  within  10
days of the date of the written  decision or order.

D. Effect of Filing. The filing  of a complete  notice  of appeal stays all proceedings  in furtherance  of the action

appealed,  unless the zoning administrator  certifies  to the board of zoning appeals, after  the appeal is filed,

that,  because of facts stated in the certification,  a stay would  cause immediate  peril to life or  property,  in

which case the proceedings  will not be stayed unless by a restraining  order,  which may be granted  by the

board of zoning appeals or by a court  of record based on due  cause  shown.

E. Transmittal  to Board of Zoning  Appeals. Upon receipt  of a complete  notice  of appeal,  the zoning

administrator  or other  administrative  official  whose  decision  is being  appealed  §§o  the board of

zoning  appeals all papers constituting  the record upon which  the action  appealed  is taken.

F. Notice  of  Hearing.

1. Class 1 notice  of the board of zoning appeals'  required  hearing  on an appeal of an administrative

decision must be published  in accordance  with chapter  985 of the Wisconsin  Statutes.

2. Notice must be mailed to the subject  property  owner  at least 7 days before  the board of zoning

appeals'  required  hearing.

3. Notice of the filing  of an appeal must be forwarded  to the common  council  president  and the
alderperson  of the district  in which  the subject  property  is located.

G. Hearing  and  Final  Decision.

1. The board of zoning appeals  . tri rnnsider  the appeal.

2. Following  the close of the hearing,  the board of zoning appeals must take action on the appeal. The
board's  decision must be supported  by written  findings  of fact.

3. In exercising  the appeal power,  the board  of zoning  appeals  has all the powers  of the administrative

official  from  whom  the appeal  is taken.  The board of zoning appeals may affirm  or may,  upon  the

concurring  vote of a simple  majority  of board members  present  and voting,  reverse,  wholly  or in part,

or modify  the  decision  being  appealed.

4. In acting  on the appeal the board of zoning appeals must  grant  to the administrative  official's  decision

a presumption  of correctness,  placing  the burden  of persuasion  of error  on the appellant.

H. General Review Criteria and Standards.  An administrative  decision may be reversed  only if the board of

zoning appeals finds that  the zoning  administrator  or other  administrative  official  erred.

Successive Applications.  Once an appeal has been denied by the board of zoning appeals, no rehearing  on

the same or substantially  similar  appeal may held except upon a simple  majority  vote ofboard  members

present  and voting  and a finding  that  substantial  new evidence  is submitted  that  could not reasonably  have

been presented  at the  previous  hearing.

Created:  ;ie;is-tia-:iti  07:57  43  [EST]

(Supp. No. 80, Update  1)
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J. Review  by Court  of Record.  Any  person  aggrieved  by the decision  of the board  of zoning  appeals  may present

to the court  of record  a petition  duly  verified  setting  forth  that  such decision  is illegal  and specifying  the

grounds  of the illegality.  The petition  must  be presented  to the court  within  30 days after  the  filing  of the

decision  in the office  of the board  of zoning  appeals.

(Ord. No. 0-14-20,  Pt. XI, 8-5-2014)

Created:  2923-03-30  07  57:43  [EST]

(Supp.  No. 80, Update  1)

Page  2 of  8



Exhibit  P5

24.17.010  Review  and  Decision-Making  Bodies.

A. Common  Council. See Chapter  2.02 of the city code of ordinances.

B. City Plan Commission.  See Chapter  2.24 of the city code of ordinances.

C. Board  of  Zoning  Appeals.

1. Established.  The board of zoning appeals is established  by this ordinance  for the purpose  of making
decisions  on variance  applications  and appeals of administrative  decisions.

Composition.

a. The board of zoning appeals consists of 5 regular  members,  all of whom  are appointed  by the
mayor  and subject  to confirmation  of the common  council.

b. In addition  to the 5 regular  members,  the mayor  may appoint  2 alternate  members  of the board

of zoning appeals, subject  to confirmation  of the common  council.  Alternate  members  have the

power  to act only when a regular  member  refuses to vote because of a conflict  ofinterest  or

when a regular  member  is absent.

3.  Appointment  of  Officers.

a. Themayorhasauthoritytodesignateachairpersonoftheboardofzoningappeals.

b. The board of zoning appeals is authorized  to appoint  a secretary.

4. Terms. Regular and alternate  members  of the board of zoning appeals serve 3-year  terms.

5. Powers and Duties. The board of zoning  appeals  has all of the powers  and duties expressly  identified  in

this zoning  ordinance,  including  the following:

a. to hear and decide appeals where it is §§§lhere  is error in any order, requirement, decision
or determination  made by an administrative  official  or design review  board,  in the administration

or enforcement  of this zoning  ordinance  (See also Section 24.16.110  and Section 24.13.0100);

b. to authorize  (non-use)  variances  that  will not be contrary  to the public  interest,  where,  owing  to

special conditions,  a literal  enforcement  will result  in practical  difficulty  or unnecessary  hardship,

so that  the spirit  of the zoning ordinance  will be observed,  public  safety  and welfare  secured and
substantial  justice  done (See also Section 24.16.060);  and

c. to hear and decide applications  for those  temporary  uses requiring  approval  of the board of

zorung  appea  s.

6. Assistance.  The board of zoning appeals may request  assistance from any other  city officers,
departments,  commissions  or boards.

7. Oaths and Witnesses.  The chairperson  of the zoning board has the authority  to administer  oaths  and

compel  the  attendance  of  witnesses.

Created:  2023-03-30  07:57:43  [EST]

(Supp. No. 80, Update  1)
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F. Zoning  Administrator.

1. Powers  and Duties.  The zoning  administrator  is responsible  for  carrying  out  those  duties  and

responsibilities  expressly  assigned  by this  zoning  ordinance  and for:

a. conducting  inspections  of buildings,  structures  and land to determine  compliance  with  this

zoning  ordinance  and notifying  in writing  the person  responsible  for  any violation  found;

b. ordering  the  discontinuance  of observed  violations  of this  zoning  ordinance  or taking  any other

action  authorized  by law or by this  zoning  ordinance  to ensure  compliance  with  or to prevent

violation  of zoning  ordinance  provisions;

c. assisting  the city attorney  in the prosecution  of zoning  ordinance  violations;

d. maintaining  permanent  and current  records  of this zoning  ordinance,  including,  all maps,

amendments,  conditional  use permits,  planned  unit  developments,  variances,  appeals,

applications  and zoning  ordinance  text;

e. advising  all persons  seeking  zoning  information  of the existence  of officially  adopted  plans;

f. providing  and maintaining  a source  of public  information  relative  to all matters  arising  out  of this
zoning  ordinance;

g. receiving,  filing  and forwarding  to the plan commission,  the  board  of zoning  appeals  and

common  council  all applications  for  matters  on which  those  respective  entities  are required  to

review  or take  action;  and

h. keeping  the plan commission,  board  of zoning  appeals  and common  council  advised  of zorung
activities.

(Ord. No. 0-14-20,  Pt. Xll, 8-5-2014)

Created:  202343-30  f)7:57:43  [EST]

(Supp.  No. 80, Update  1)
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24.17.020  Violations,  Penalties  and  Enforcement.

A. Responsibility  for Enforcement.  The zoning administrator  is responsible  for  enforcing  this  zoning  ordinance,

except  as otherwise  expressly  stated.

B. Violations.  Unless otherwise  expressly  allowed  by this zoning ordinance  or state law, any violation  of  a

provision  of this zoning ordinance-including  but not limited  to all of the following-are  subject  to  the

remedies  and penalties  provided  for in this zoning  ordinance.

1. to use land or buildings  in any way not consistent  with  the requirements  of this zoning  ordinance;

2. to erect a building  or other  structure  in any way not consistent  with  the requirements  of this zoning

ordinance;

3. to engage in the use of a building  or land or to carry out construction,  demolition  or any  other  activity

requiring  one or more permits,  certificates  or approvals  under  this zoning ordinance  without  obtaining
the required  permits,  certificates  or  approvals;

4. to engage in the use of a building  or land or to carry out construction,  demolition  or any  other  activity

requiring  one or more permits,  certificates  or approvals  under  this zoning ordinance  in any way  that  is

inconsistent  with  the permit,  certificate  or approval  or any conditions  imposed on the permit,

certificate  or  approval;

5. to violate  the terms of any permit,  certificate  or approval  granted  under  this zoning ordinance  or any
condition  imposed  on the permit  or approval;

6. to obscure,  obstruct  or destroy  any notice required  to be posted or otherwise  given  under  this zoning

ordinance;

7. to violate  any lawful  order  issued by any person or entity  under  this zoning ordinance;  or

8. to continue  any violation  after  receipt  of notice  of a violation.

C. Continuing  Violations.  Each day that  a violation  remains  uncorrected  after  receiving  notice  of the violation
from the city constitutes  a separate  violation  of this zoning ordinance.

D. Remedies and Enforcement  Powers. The city has all remedies  and enforcement  powers allowed  by law,
including  the following:

Withhold  Permit.

a. The zoning administrator  may deny or withhold  permits,  certificates  or other  forms  of

authorization  on any land or structure  or improvements  upon which  there  is an uncorrected

violation  of a provision  of this zoning ordinance  or of a condition  or qualification  of a permit,

certificate,  approval  or other  authorization  previously  granted  by the city. This enforcement

provision  may be used regardless  of whether  the current  owner  or applicant  is responsible  for
the violation  in question.

b. The zoning administrator  may deny or withhold  all permits,  certificates  or other  forms  of

authorization  on any land or structure  or improvements  owned  by or being developed  by a

person who owns, developed  or otherwise  caused an uncorrected  violation  of a provision  of this

zoning  ordinance  or of a condition  or qualification  of a permit,  certificate,  approval  or other

authorization  previously  granted  by the city. This enforcement  provision  may be used regardless

of whether  the property  for which the permit  or other  approval  is sought  is the property  in
vio ation.

C r e at  e d : 20 2 3 - 03 - 3 G107 ' S 7 :43  [ EST ]

(Supp. No. 80, Update  1)
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2. Permits  Approved  with  Conditions.  Instead  of  withholding  or denying  a permit  or other  authorization

as authorized  in Section  24.17.020D.1,  the  zoning  administrator  may  grant  such  authorization  subject

to the  condition  that  the  violation  be corrected.

3. Revoke  Permits.

a. Any  permit,  certificate  or other  form  of  authorization  required  under  this  zoning  ordinance  may

be revoked  by the  zoning  administrator  when  the  zoning  administrator  determines  that  any  of

the  following  has occurred:

(1 ) that  there  has been  a departure  from  the  plans,  specifications,  or conditions  required

under  terms  of  the  permit;

(2)  that  the  development  permit  was procured  by false  representation  or was  issued  by

mistake;  or

(3)  thatanyoftheprovisionsofthiszoningordinancehaveorarebeingviolated.

b. Written  notice  of revocation  must  be served  upon  the  owner,  the  owner's  agent  or  contractor,  or

upon  any  person  employed  on the  building  or  structure  for  which  such  permit  was  issued.  If no

persons  can reasonably  be served  with  notice,  the  notice  must  be posted  in a prominent  location.

After  delivery  or posting  of notice,  no construction  or development  may  proceed.

4. Stop  Work.  With  or without  revoking  permits,  the  zoning  administrator  may  stop  work  on any building

or structure  on any land  on which  there  is an uncorrected  violation  of a provision  of this  zoning

ordinance  or of  a permit,  certificate  or other  form  of  authorization  issued  under  the  zoning  ordinance.

5. Revoke  Plan or Other  Approval.  Where  a violation  of  this  zoning  ordinance  involves  a failure  to comply

with  approved  plans  or  conditions  to which  the  approval  of such plans  was made  subject,  the  zoning

administrator  may,  upon  notice  to the  applicant  and other  known  interested  parties  (including  any

holders  of  building  permits  affected)  (a) revoke  the  plan  or  other  approval  or (b) condition  its

continuance  on strict  compliance  with  this  zoning  ordinance  or  the  provision  of  security  to ensure  that

construction  is completed  in compliance  with  approved  plans,  or such  other  conditions  as the  zoning

administrator  may  reasonably  impose.

6. Injunctive  Relief.  The city  may  seek  an injunction  or other  equitable  reliefin  court  to stop  any  violation

ofthis  zoning  ordinance  or  of a permit,  certificate  or other  form  of  authorization  granted  under  the

zoning  ordinance.

7. Abatement.  The city  may  seek  a court  order  in the  nature  of mandamus,  abatement,  injunction  or

other  action  or proceeding  to abate  or remove  a violation  or to otherwise  restore  the  premises  in

question  to the  condition  in which  they  existed  prior  to the  violation.

8. Other  Penalties,  Remedies  and Powers.  The  city  may  seek  such  other  penalties  as are provided  by

Wisconsin  law  or the  general  penalty  provision  in Chapter  1.12  of  the  city  code  of ordinances.

E. Continuation  of Previous  Enforcement  Actions.  Nothing  in this  zoning  ordinance  prohibits  the  continuation  of

previous  enforcement  actions,  undertaken  by the  city  pursuant  to previous  valid  ordinances  and laws.

F. Remedies  Cumulative.  The remedies  and enforcement  powers  established  in this  zoning  ordinance  are

cumulative,  and the  city  may  exercise  them  in any  combination  or order.

G. Persons  Subject  to Penalties.  The owner  or tenant  of  any  building,  structure,  premises,  or part  thereof,  and

any  architect,  builder,  contractor,  or agent,  or other  person  who  commits,  participates  in, assists  in, or

maintains  such  violations  may  each be found  guilty  of  a separate  offense  and be subject  to penalties,

remedies  and enforcement  actions.

Enforcement  Procedures.

Created  : 2023  - F13-30  a7.  57 :43  [ EST ]

(Supp. No. 80, Update  1)

Page 6 of 8



Exhibit  P5

Non-Emergency  Matters.  In the case of violations  of this  zoning  ordinance  that  do not  constitute  an

emergency  or require  immediate  attention,  the zoning  administrator  must  give notice  of the nature  of

the violation  to the property  owner  or to any other  person  who  is party  to the agreement  or to any

applicant  for  any relevant  permit  in the manner  stated  in this section,  after  which  the persons  receiving

notice  have 10 days to correct  the violation  before  further  enforcement  action  may  be taken.  Notice

must  be given in person,  by US Mail,  or by posting  notice  on the premises.  Notices  of violation  must

state  the nature  of the violation  and the time  period  for  compliance  and may state  the corrective  steps

necessary  and the nature  of subsequent  penalties  and enforcement  actions  should  the situation  not be

corrected.

2. Emergency  Matters.  In the case of violations  of this  zoning  ordinance  that  constitute  an emergency

situation  as a result  of public  health  or safety  concerns  or violations  that  will  create  increased  problems

or costs ifnot  remedied  immediately,  the city  may use the enforcement  powers  available  under  this

zoning  ordinance  without  prior  notice,  but  the zoning  administrator  must  attempt  to give notice

simultaneously  with  beginning  enforcement  action.  Notice  may be provided  to the property  owner,  to

any other  person  who  is party  to the agreement  and to applicants  for  any relevant  permit.

3. Appeals.  Enforcement  actions  taken  by the zoning  administrator  may be appealed  by the  affected  party

to the board  of zoning  appeals  in accordance  with  Section  24.16.110.

Created:  2023-03-30  07  57:43  [EST]

(Supp.  No. 80, Update  1)

Page  7 of  8
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2.02.110  Action  on resolutions.

No resolution  shall be finally  acted upon or adopted  at the same session of the common  council  at which
such resolution  has been introduced,  except:

1. Resolutions  for the payment  of current  bills, a list of which has been prepared  by the city  comptroller

briefly  and clearly  stating  the nature  and purpose  for which incurred  and presented  to the common

council;

2. Resolutions  emanating  from a committee  of the common  council  or the board of public  works  if the

matters  embodied  in such resolutions:

a. Were referred  to such committee  or board at a previous  meeting  of the common  council,  or

b. Upon approval  of the  city  administrator,  appeared  on the written  agenda of a regular  meeting  of

such committee  or board,  and such agenda had been delivered  to all members  of the common

council  prior  to  that  meeting;

3. Resolutions  emanating  from the board of public  works  for the following:

a. Directing  the board to prepare  plans and specifications,

b. Accepting  or rejecting  bids which the board was previously  directed  by the common  council  to
obtain,

c. Authorizing  payments  to contractors  in connection  with  contracts  previously  authorized  by the
common  council,

d. Granting  permission  to construct  public  improvements  under  private  contract,

e. Granting  permission  to connect  to public  improvements.

(Ord. 74-33 E) 1 (part),  1974)

Created.  202343-30  B7:57:43  [EST]

(Supp. No. 80, Update  1)

Page 8 of 8



BILLING  CONT  ACT

Robin  Palm

1559  N 51st  ST

MILWAUKEE,  Wl  53208

INVOICE  NUMBER INVOICE  DATE INVOICE  DUE  DATE INVOICE  ST  ATUS INVOICE  DESCRIPTION

INV-00005472 04/1  3/2023 Due  Upon  Receipt Due NONE

REFERENCE  NUMBER FEE  NAME TOTAL

BZA2023-0006 Board  of  Zoning  Appeals $350.00

1300 Glenview  PI Wauwatosa,  Wl 53226  SLIB  TOTAL $350.00

TOTAL  $350.00REMITT  ANCE  INFORMATION

7725  W North  Avenue

Wauwatosa,  Wl 53213

April  13, 2023 7725  W North  Avenue Page  1 of 1



Payment  Date'  04/13/2023

Reference  Number Fee Name Transaction  Type  Payment  Method Amount  Paid

BZA2023-0006 Board  of Zoning  Appeals Fee Payment cc Default $350.00

1300  Glenview  PI Wauwatcsa,  Wl 53226 SUBTOTAL

TOTAL

$350.00

$350.00

April 13, 2023 2:37 PM 7725 W North Avenue Page 1 of 1



5/1/23,  8:03 PM Gmail  - BOZA  Meeting  4/27  canceled?

Exhibit  P6

%Gmail

BOZA  Meeting  4/27  canceled?
1 message

A L <palmra@gmail.com>
To: sbraatz@wauwatosa.net

l'nlitp  iinal riie  Cnnimisslnn  - Rpgultu Nkaming

L:ff Apr  19,  2023  6:30  PM

L151 a I V Ill)aTd I<i!q 111tll Mal!(ill(l

I:j' Apr  20, 2023  7:00  PM

Llesign  Rpvip'ii  Boaiil - Rpgulai I-lppling

/IQCIT(18 0llfllnl  IlQCnda l'aCkO(

i:-5) Apr  24, 2023  5.30  PM
Bicycle iinrl l'ub:blilsn  I-scili!ieb Crinunllkiie - Rei)uls+
rilhi-l Ill!l

(:'i Apl'  25, 2023  12:00  PM /v)cnda Outllni  Agtnda  l'ackct
(:ommon (ouncil  Notice ol In+ounal Lathcnntt

:  Apr  25, 2023  6:30  PM

Gcivenu+ienl  Aftaiih  Cuminitlee  - Regulsi Mi.'eling

l'§ Apr  25, 2023  6:30  PM

Tihn';pniliillnn  Affaiut (-'i+imiillpp  Rpguliit Mpplin(l

t'a9 Apr  25, 2023  7.30  PM
I Il1allCln:  AI+;111 S (Ollinli:K(  R(!Qlllal MC'Of:110

('J, Apr  25, 2023  7:30  PM

{;'- Api  27, 2023  6:00  PM
Ilntutl  ni 7tinuiq  Appihlq  Ilpgulai  Mpi<ting

l?, Apr  27, 2023  7:00  PM
Civic (.clcbiation  (ohiriission  Ilcaulai  Mcctino

May,  2023

Robin  Palm

Robin Palm <palmra@gmail.com>

Fri,  Apr  14,  2023  at 2:00  PM

Cancelled

https://mail.google.com/mail/u/0/?ik=8003830dc8&view=pt&search=all&permthid=thread-a:r7213117640776443139'/o7Cmsg-a.r721477012399312726...  1/1



4/30/23 10:09AM ;Exhibit  P6

%Gmail

Gmail - RE: [Externall  BOZA Meeting 4/27 canceled?

Robin Palm <palmra@gmail.com>

RE:  [External]  BOZA  Meeting  4/27  canceled?
I message

Steven Braatz <sbraatz@wauwatosa.net>
To: A L <palmra@gmail.com>

HI Robin-

Fri, Apr  14, 2023  at 3:14  PM

At this  time,  there  are  no applications  or other  issues  to discuss.

Steven  A. Braatz,  Jr.

City Clerk i City of Wauwatosa

7725  W. North  Ave.  Wauwatosa,  Wl 53213

www.wauwatosa.net

(414)  479-8920

Wauwatosa  Self  Serve  Portal:  Online  Permitting

"!3!1'
ONLINE  LICENSES  AND PERMITS

No tnore papt.+. Submil. plaiis  from 'i'tlierevgr  yoli ;i((3,

.Accr'ss upd;iies  and sasily  @oniin(iru(.;ite  wiib  stqff.

From: A L <palmra@gmail.com>
Sent:  Friday,  April  14, 2023  2:00  PM

To: Steven Braatz <sbraatz@wauwatosa.net>
Subject:  [External]  BOZA  Meeting  4/27  canceled?

https.//mail.google.com/mail/u/0/?ik=8003830dc8&view=pt&search=all&permthid=thread-a:r7213117640776443139%7Cmsg-f:1763183999593428484...  1/2



4/30/23,  10:10  AM
Exhibit  P6 Gmail - Re: [Externall BOZA Meeting 4/27 canceled)

%Gmail Robin Palm <palmra@gmail.com>

Re: [External]  BOZA  Meeting  4/27  canceled?
I message

A L <palmra@gmail.com>
To: Steven Braatz  <sbraatz@wauwatosa.net>

Fri, Apr 14, 2023 at 3:46 PM

So, one would presume  that meeting  would be back on the schedule  if there were applications  to discuss?

BZA only requires  a Class 1 notice (one insertion),  and 7 days notice to the property  owner. We're 13 days out.

Appeals  ofAdministrative  decisions  are placed on the next available  agenda  regardless  of deadlines  according  to here

https://www.wauwatosa.net/government/departments/development/board-of-zoning-appeals

and  here:

https://www.wauwatosa.net/home/showpublisheddocument/4605/638046360382970000

I've also attached  those pages and highlighted  the relevant  sections  for convenience.

Thanks  for  your  time

Robin Palm

On Fri, Apr 14, 2023 at 314  PM Steven Braatz  <sbraatz@wauwatosa.net>  wrote:

HI Robin-

At this time, there are no applications  or other  issues  to discuss.

Steven  A. Braatz, Jr.

City Clerk  City of Wauwatosa

7725 W. North Ave.  Wauwatosa,  Wl 53213

www.wauwatosa.net

(414) 479-8920

Wauwatosa  Self  Serve  Portal:  Online  Permitting

!!
wamaaMm

ONLiNE LICENSES AND PERj%lTS

I'lO move piipr:r. Submi( plans (tom 'yliereyer yoi.i are.

Access updntes and aasily comihungi(.  vyil[i siaff.

From:  A L <palmra@gmail.com>
Sent: Friday, April 14, 2023 2:00 PM

To: Steven Braatz <sbraatz@wauwatosa.net>
Subject:  [External]  BOZA  Meeting  4/27 canceled?

https://mail.google.com/mail/u/0/?ik=8003830dc8&view=pt&search=all&permthid=thread-a:r72l3117640776443139%7Cmsg-a:r-64937493933428284... 1/2



4/30/23,  10.10  AM  '-X"l"It  ' Gmail  - Re: [Externall  BOZA  Meeting  4/27 canceleda;'

Why  is the  BOZA  hearing  listed  on 4/27  cancelled?

T, Apr 19, 2021 6i30 PM Sari  !ii liiiiliT, Apr  19,  2021  6:30  PM /i icnJii  l'i'ii  )i'l

;.'. Apr  24, 2023  5:30  PM

TjllllI::112.451:l:olllll231l2.l:ll?0Pl,:allli(.lr%.llt.l,l.lllll*v'ii"iii'ni'i:oii.ii'i.:auii.tii

-"  Apr  25. 2023  6:30  PM

-'-  Apr  25. 2023  6:30  PM

il.llv.illlil.l211'l  ;l"all

Apt 25, 20217:30  PM

Q-, Apr  27, 2023  6:00  PM

7  Apr  27. 2023  7'00  F'M
11111111!lll'l I Illa}1111.11 141ll+llllj

May,  2023

Robin  Palm

2 attachments

BOZADeadlines.png

406K

H2022 BOZA handout Energov.pdf720K

Cancelled

https://mail.google.com/mail/u/0/"ik=8003830dc8&view=pt&search=all&permthid=thread-a:r72l3117640776443139%7Cmsg-a  r-64937493933428284...  2/2



4/30/23 10:11 AM
Exhibit  P6

Gmail - RE: [Externall  BOZA Meeting  4/27 canceled?

[Gmail Robin Palm <palmra@gmail.com>

RE: [External]  BOZA  Meeting  4/27  canceled?

Steven Braatz <sbraatz@wauwatosa.net>
To: A L <palmra@gmail.com>
Cc: Tamara Szudy <tszudy@wauwatosa.net>,  Arthur Pinon <apinon@wauwatosa.net>

Fri, Apr  14, 2023  at 4:02  PM

Unfortunately,  I am not  the  Zoning  Administrator.  I will pass  you on to Tammy  and  Art  for  a response.

Steven  A. Braatz,  Jr.

City  Clerk  City  of Wauwatosa

7725  W. North  Ave.  Wauwatosa,  Wl 53213

www.wauwatosa.net

(414)  479-8920

Wauwatosa  Self  Serve  Portal:  Online  Permitting

'%
ONLINE  LICENSE$  AND PERAITS

!ilo n'iore paper. Stibmi[ lilans from 'blicrcver yt.iti at

From: A L <palmra@gmail.com>
Sent:  Friday,  April  14, 2023  3:47  PM

To: Steven Braatz <sbraatz@wauwatosa.net>
Subject:  Re: [External]  BOZA  Meeting  4/27  canceled?

So, one  would  presume  that  meeting  would  be back  on the  schedule  if there  were  applications  to discuss?

BZA  only  requires  a Class  1 notice  (one  insertion),  and 7 days  notice  to the  property  owner.  We're  13 days  out.

Appeals ofAdministrative  decisions are placed on the next available agenda regardless of deadlines  according  to here  :
https://www.wauwatosa.net/government/departments/development/board-of-zoning-appeals

and here:

https://www.wauwatosa.net/home/showpublisheddocument/4605/638046360382970000

've also  attached  those  pages  and highlighted  the  relevant  sections  for  convenience.

Thanks  for  your  time,

Robin  Palm

https://mail.google.com/mail/u/0/?ik=8003830dc8&view=pt&search=all&permmsgid=msg-f:1763186984280297485&simpl=msg-f:17631869842802974..  1/3
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Wauwatosa  City  Attorney

4/1 9/2023

Robin  Palin

1559 N. 51"' Street

Milwaukee,  WI 53208

RE: April  112023  Board or Zotiing  Appeals  (J30ZA)  Appiication

Mr. Palm:

Alan  R. Kriiner

I)eputy  ('ily.Attornev

Ilaniia  Kolherg

Siyecial  Aqqiiilan(

(ienrge  i%l. 5chlmmel

to hear an appm- 'aat'&Ce:
permit approval for the prope% at'f'3H6!j!e'iiCi;wfT]ffae a '
u're Common Council has acted to approve the conditional  use permit,  the staff'fi6dir:Qs"

are adopted and the action is one from the Common Council. The Board of  Zoning

Appcals has no pouier to overturn an action of he Coirimou  Council  in  such  a

determination. There havc been no subsequent staff deterininations,  otl'ier than those

related to your appeal itself, as to tliis propcrty  a

'sVisconsin law provides that an aggrieved person can appeal a decision of  the Con'imon

Council regarding the issuaricc of a conditional use pennit  to the Circuit  Court. Tta you

taeel thnt you liave standing to sue as an aggrieved party, that is your COlffSe or  action  to

challenge the determination  of  tlie Common Council.

aJpqp:a(51ydO:B;:cmntbSe:001:S:JcbhSllanheliCV,eltymqlS,,lllllldrcesrcS:,ancdt!11nc@:,allhtdt!OnCOObrJreecCt: SSltalOleumlde.anlSSulbnsl)'aOnLl\Vc
dlSCuSSlOn Of thlS appeal be needed at a ruture date. But gi'ltcn the faCt tl'iat there 15 nO

jurisdiction in hear the appeal, I will not address tliosc substanfive objections at tl'iis iimc.

Alan  Kesncr
City  Attorney

7725 Wesl NorthA'venue Wau*vatostt, 1Vlscunsin53213-0068 P'hone: (414479-8905 Fnx: 1414)4/1-el414
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Exhibit  P7

Plan  Numt+er  92A21jl3a000) Plan  Num  82A2i)2:j(Xal
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5/1/23 8:14 PM Gmail - Response to letter from City Attorney Kesner dated 4/1 9/2023 concerning the Administrative Appeals  for 1300 Glenview  Place

Exhibit  P8

%Gmail' Robin Palm <email.robin.palm@gmail.com>

Response  to letter  from  City  Attorney  Kesner  dated  4/19/2023  concerning  the

Administrative  Appeals  for  1300  Glenview  Place
1 message

Wed, Apr 26, 2023 at 4:59 PMRobin Palm <email.robin.palm@gmail.com>
To: Alan Kesner <akesner@wauwatosa.net>
Cc: mayor@wauwatosa.net,  jarchambo@wauwatosa.net,  Steven Braatz <sbraatz@wauwatosa.net>,  penders@wauwatosa.net,
hkolberg@wauwatosa.net,  mweiss@wauwatosa.net,  Tamara Szudy <tszudy@wauwatosa.net>,  zkessler@wauwatosa.net,
apinon@wauwatosa.net,  David.Kern@quarles.com,  Yxiong@wauwatosa.net

Mr. Kesner,

Please see the attached letter regarding my BOZAapplications  submitted 3/31/2023 and 4/13/2023 and your  response  dated

4/"19/2023. As indicated in the attached letter, not only is it within the jurisdiction  of BOZA under established Wisconsin  Supreme

Court case law, but circuit court would likely dismiss the case entirely had I not exhausted my administrative  appeal  options
first.

If you have  any  questions, please  feel  free  to contact  me.

Robin  Andre  Palm,  AICP

1559  N 51 st Street

Milwaukee,  Wl

53208

(804)  400-07  44

PS: lm not sure if I have a current email address for the chair of BOZA, but he is CC'd on this email as well as the staff contact
for  BOZA.

5 attachments

8L3etKterPalmtoKesner04262023.pdf

tl  Brandt v. Pewaukee Town Board, 15 Wis....pdf142K

@ League of Women Voters v. Outagamie Cou...pdf271K

f. Nodell Inv. Corp. v. Glendale, 254 NW 2...pdf289K

flAttachments.pdf2437K

https://mail.google.com/mail/u/1/?ik=47430e2482&view=pt&search=all&permthid=thread-a:r7l58406809257872436%7Cmsg-a:r71600592924745565...  1/1
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4.26.2023

TO

Alan  Kesner

FROM
Robin  Palm, AICP

RE

Board  of Zoning  Appeals  Application  on Conditional  Use for 1300 Glenview  Place

CC

Dennis McBride, James Archambo,  Steven Braatz, Paulette Enders, Hanna Kolberg.
Melissa Cantarero  Weiss, Zachary  Kessler, Tamara Szudy, Arthur Pirion, David Kern

MR  KESNER,

am in receipt of your letter dated 4/1 9/2023 regarding my appeal application  of the zoning administrator's  decision letter

dated 4/3/2023 rejecting my application  dated 3/31/2023  appealing  the conditional  use permit approval of 3/2"l/2023  for

1300 Glenview place.

I have not received written communication  from the Zoning Administrator  on this application  or its rejection within the 5

working day timeframe  as required in Wauwatosa  ordinances  24.16.010.4(b)  & (c). I will assume that by you  writing this

letter, you are speaking on the Zoning Administrator's  behalf even though that is not stated in the letter. If that is not the

case and l should expect another letter from the Zoning Administrator  or someone  delegated that authority  that is under

their supervision  per Wauwatosa  , please let me know as soon  as possible.

The main contention that your 4/'1 9/2023 letter and the zoning administrator's  letter of 4/3/2023 make is that the Board of

Zoning Appeals  does not have the authority  to review a Common Council decision in the form of resolution.  Even though it

was not stated, I suspect  this assertion comes from Wisconsin  Statutes 68.03(1 ), which reads as shown.

68.03 Determrnations notsubject to review. Except as provided rn s. 68.02, the following determinations are not  revrewable under  this
chapter:

(7) A legislatrve enactment. A legislatrve enactment rs an ordrnance, resolutron or adopted motron of the governing body of a municipalrty.
(2) Any action  subject  to admimstrative or  judicial  review  procedures  under  other  statutes.

This is an understandable  interpretation,  given your specialization  and extensive  experience  in municipal  law.  However,

prevailing case law specifically  states that the next clause (2) precludes review in that chapter  when alternative  appeal

channels exist, such as there exists in the zoning code. In Leaque of Women Voters v. Outaqamie  County, 334  NW  2d

887 - Wis: Supreme Court 1983, pages 323 through 325, the Wisconsin  Supreme Court cites multiple  clauses  of

Wisconsin Statutes that I myself  cited in my 4/13/2023  appeal on the jurisdiction  of BOZA and the remedies  available  to

them. Their interpretation  is consistent  with  my  own.

Their conclusion  is that anyone who is aggrieved  can and must take their appeal to the Board of Zoning Appeals. By the

phrasing in your letter, I can surmise that the legal opinion of the City Attorney  is that I do not have legal standing as an

aggrieved person. While that certainly  is a worthwhile  legal argument  to make, it was not given as a reason in writing for

voiding either of my applications  dated 3/31/2023  and 4/13/2023. Ultimately,  since I have asserted that I am, in fact, an



Exhibit  P8

4.26.2023 Pg.02

aggrieved person, it is up to the Board of Zoning Appeals  to adjudicate  that claim while ruling on the case. 

Women Voters v. Outagamie  County, 334 NW 2d 887 - Wis: Supreme Court 1983 supports this in the following excerpt:

Thus, persons aggrieved by orders, requirements, decisions, or determrnatrons of an admrnrstrative offrcial rn the enforrement of shoreland zomng
ordinanres may appeal to the rounty board of adjustment.

The pWntffs concede that the zonrng commrttee may be an "administratrve officral" rn some srtuations. See, Brandt v. Pewaukee Town Board, 15

Wrs. 2d 6, 9, 7 72 N. W.2d 757 (796 7) (the town board arted os an admrnistratrve offrrer when rt decided not to grant a permit for a nonconformrng
use). However, plarntifs argue that they had no rrght to appecil to the board of ad)ustrnent because the zoning commmee's action did not rnvolve
the enforcement of the Shoreland Ordinanre.

[2] We condude that tlie zoning comrnrttee's decrsion on an application for condrtional use permits is o deasion in tlie enforcement of the Shoreland
Ordrnance wrthin the rneamng of sec. 59.99(7) (O), Stats.

Also note in the above excerpt  the definition of "administration  official" to include acts of nominally  legislative  bodies when

they participate in enforcement  or administration  of the zoning code. This applies to this case. The key excerpt  from

Brandt v. Pewaukee  Town Board, 15 Wis. 2d 6 - Wis: St.ipreme Court 1961 is as follows:

Ordinance sec XVIII speafies the rreation of a board of appeals and grves to an aggrieved person a right to appeal to such board from any decisron
of"the admrmstratrve officer." Brandt attempted to appeal to this board the Town Board's decision denying renewal of his permit, but the board
refused to take junsdrctron. In so dorng, the Town Board wcis actrng rn its adminrstratrve capacrty. It mcikes no dfference that the decision rs one by

an admrnistrative body or an admrnistratrve srngle officer. The administratrve decision is the subject of the grrevance and the subject of the appeal.
We thrnk the board of appeals had jurisdiction under the ordrnarue and should have exerased rt. Thrs constitutes an additronal faNure to comply
with that part of the ordrnanre relatrng to the renewal permits and the refusal to grant them.

Furthermore,  in Nodell Inv. Corp. v. Glendale, 254 NW 2d 310 - Wis: Supreme Court 1977, it adds that since

administrative  options must be exhausted  prior to judicial  review, and that actions by BOZA are specifically  appealable  to

courts by the ordinance, such avenues MUST be exhausted  prior to judicial review.

We believe the sounder rule is that whrch holds that if a zonrng ordrnanre provrdes for an appeal to a board of adjustment created pursuant to a

statute srmilar to sec. 59.99 from an adverse ruling of an admrnistrative officer or board rn admrnistering tlie ordinance, and court revrew of the

decisron or order of the board of adjustrnent rs specqrcally provrded for by statute, such remedy rs excluswe of all other r-emedies and rnust be

exhausted before a party can resort to the courts for other relief except m cases where the validity of the ordinance itself rs attacked."

The  Wisconsin  Supreme  Court  concluded  in Glendale  by stating  that  the Legislature  of Wisconsin  created  the board  oT

appeals  specifically  to handle  these  types  of cases.

rhe legrslature lias fashroned a procedure for the property owner to contest adverse ruHngs before the board of appeals, the unrt of government

Hhich is closest to the people and which should be grven the opportunity to provide a remedy. If the condition imposed by tlie plan commission had

been found invalid, the board could have, d rt believed it necessary or approprrate, imposed a different condition whrch would be lawful. We beHeve

that the legislature rntended this type of dispute to be resolved rnitially by the /OCCI/ administratrve agency and thereafter, d necessary, rn court by

wrrt of certiorarr.

My request,  if the city is still  unwilling  to correct  the  errors  at an administrative  level,  is to let that  process  occur,  with  the

possible  measures  For remedy  plainly  stated.
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My intention has never been a protracted legal battle and my actions show that. My first action was  to call the Department

of Planning and Zoning and discuss the errors present in the approval  of the conditional use. I presented  options  to

correct those errors that could be undertaken expediently while following proper zoning laws. I was  told to file an appeal.

The letter in response stated that it was unable to process my request and that I should go to Circuit Court  to overturn  a

council decision. I disagreed, did my research, and then appealed that letter, hoping to stave off litigation  for a city that

already has more than its fair share of it. Then came your letter dated 4/1 9/2023 in response,  again  stating  lack of BOZA

authority and suggesting litigation as the sole recourse. That letter did not give  timeframes for such court  actions,  as

required  by Wisconsin  Statutes 68.07,  but since  that chapter  isn't  applicable,  it's moot.

I do not intend to subvert the will of the council or overturn the Wauwatosa zoning  code.  I'm seeking  to ensure  that

Wauwatosa's provisions and laws, created in the interest of public welfare, are followed.  This  would  ensure  that  the

council is presented with comprehensive information for which to make an educated decision,  such  is their  charge.

For if we as public  servants  do not  follow  the law, who are we to insist  that  others  should?

In summation:

If the city wishes to meet to discuss resolving this matter administratively without resorting to litigation or the public

spectacle of a Board of Zoning Appeals hearing, I would love to do so and I have plenty. of options at the ready.

If the city is happy with the outcome of the CUP approval and sees nothing objectionable about the process  used  to

achieve it, then let us deliberate that at the next Board of Zoning  Appeals  meeting per municipal  and state  law.

If the city wishes to stand firm on the conditional use and denial of the administrative appeal despite the substantial  case

law I've presented in this letter as well as the references to Wauwatosa Municipal Code and Wisconsin  Statutes  in my

applications, then I will do as suggested by your office of City Attorney and defend  my rights  in court.

I hope  you reach  a conclusion  in the best  interest  of the entire  community.

Amicably

Robin  Andre  Palm,  AICP

1559 N 51"' Street

Milwaukee,  Wl 53208

Attachments'

-Administrative  appeal  BZA2023-0003

-Letter  from  Arthur  Pirion  to Robin Palm dated  4/03/2023

-Administrative  appeal  BZA2023-0006

-Decision:  Leaque  of Women  Voters  v. Outaqamie  County

-Letter  from  Alan Kesner  to Robin  Palm dated  4/1 9/2023

-Decision:  Nodell  Inv. Corp.  v. Glendale,  254 NW 2d 310 - Wis'  Supreme  Court  1977

-Decision:  Brandt  v. Pewaukee  Town  Board,  15 Wis. 2d 6 - Wis: Supreme  Court  1961

334 NW 2d 887 - Wis. Supreme  Court  1983

aan  i nr i
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County:  MILWAUKEE

1300  GLENVIEW  PL

WAUWATOSA,  CITY  OF

Name:

Address:

Relationship  with  grantee(s):

Grantor  type:

Ownership  interest  transferred:

Owner  interest  other  note:

Grantor  retains  the  right:

Grantor  rights  other  note:

WESTERN  BUILDING  PRODUCTS,  INC.

7007  N 115TH  ST MILWAUKEE  53224

Corporation

Full

None

Name:

Address:

Grantee  type:

Grantee  certification  date:

HOUSE  7, LLC

2880  N 112TH  ST MILWAUKEE  53222

Limited  Liability  Company

04/28/2023

County  document  number:

Date  recorded:

Volume/jacket:

Page/Image:

11333238

04/28/2023

County:  MILWAUKEE

Property  legal  description:  (short  - first

200  characters)

All of parcel  371-0154-005  in the  WAUWATOSA,  CITY  OF

Physical  property  address:  1300  GLENVIEW  PL

Section/township/baseline/  21 /7/2  I/E

range/meridian:

Subdivision  or condo/lot  or unit#/block:  //

Primary  residence  of  grantee:  No
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$5,  150,000.00

$5,150,000.00

$15,450.00

Total  value  of real  estate  transferred:

Value  subject  to fee:

Transfer  fee  due:

Transfer  fee  exemption  number:

Personal  property  value  excluded  from  $0.00

total  value:

Property  value  exempt  from  loca

property  tax:

$0.00

TaxBillMailingAddress  ' - - "  

Send  tax  bill to:

Name:

Street  Address:

City,  State  Zip:

HOUSE  7, LLC

2880  N 11 2TH  ST

MILWAUKEE,  Wl 53222

Transfer  type:

Transfer  type  other  note:

Conveyance  document  type:

Conveyance  code  other  note:

Conveyance  date:

Grantee  financing:

Warranty/Condo  Deed/Org  Sale

Warranty/Condo  Deed

04/26/2023

Conventional

Property  type:

Predominant  use:

Lot square  footage:

Total  acres:

MFL/PFC  acres:

Feet  of  water  frontage:

Number  of  units:

Land  and  Buildings

Commercia

o

g.g

o

o

o



Grantor  agent: MARK  HANSON  '7"o WESTERN  BUILDING  PRODUCTS,

Grantee  agent:

Preparer  name:

INC.,  7007  N 115TH  ST, MILWAUKEE,  Wl  53224

HOUSE  7, LLC  '/O PETER  J HANSEN,  2880  N 112TH  ST,

MILWAUKEE  Wl  53222

REINHART  BOERNER  VAN  DEUREN  SC

Subject  to residential

rental  weatherization  standards:

Energy  exdusion: W-1  1

Recording  information  added  on: 04/28/2023

Document  locator  number:

Previous  document  number:

202303289995199

PARCELA:  Part  of  Lots  1, 2 and  3in  Assessor's  Plat  No.  25

and  part  of  Lots  1 and  23 in Assessor's  Plat  No.  26, in The

Southeast  1/4 of Section 21 Town 7 North, Range  21 East,

in the  City  of  Wauwatosa,  County  of  Milwaukee.  State  of

Wisconsin.  bounded  and  described  as follows:  Commencing

at a point  in the  South  line  of  said  1/4  Section,  180  feet  from

the  Southwest  corner  of  said  1/4  Section;  thence  North

33.01  feet  to a point  in the  North  line  of  Chestnut  Street,  as

now  laid  out,  said  point  having  been  described  as the

Southwest  corner  of  Lot  2, Assessor's  Plat  No.  25 in a

description  of  a parcel  of  land  conveyed  by the  Lutheran

Children's  Friend  Society  of  Wisconsin  to Chicago,

Milwaukee,  St. Paul  and  Pacific  Railroad  Company  by

Warranty  Deed  dated  July  2, 1952  and  recorded  in Volume

3036.  Page  593,  as Document  No.  3123755:  continuing

thence  North  1,073.10  feet  to the  point  of  beginning  of  the

lands  about  to be described;  thence  North  71"  14'  OO'a West,

190.06  feet  to a point  in the  West  line  of  said  1 /4 Section:

thence  North  along  the  West  line  of  said  1/4  Section,  69.06

feet  to a point  in the  South  right-of-way  line  of  the  Chicago,
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Milwaukee.  St Paul  and  Pacific  Railroad  Company,  said

poini  being  42 00 !ee!  from  the  centerline  of the South  main

track  as measured  at  righl  angles  thereto:  thence

Southeastetly  along  said  SouTh nght-of-way  line (bemg

42 00 feet  Southerly  at right  angles  and  parallel  to the  center

line  of the South  main  track)  being  a curved  line  with  its

center  to the North  (having  a radius  of  3,066.98  feet  and  a

chord  77CI 56 feet  in length  which  bears  South  83a 1 6' 45"

East)  an arc  distance  of 772  6(] feet  to a point  ol  tangency,

thence  Norih  8ga 30' B"  East  along  said  right-of-way  line

827  60 feel  !o  a point  o( curve:  thence  Southeastetly  along  a

curved  line  with  its cemer io the  South  lhaving  a radius  of

3,586  61 feet  and e chord  485  25 leei  in length  which  bears

South  86a 37' 00" East)  an arc dislance  oT 485  62 Teei to a

point  in a Northerly  ex!ension  of the Easterly  line  ol  Lot  1.

Assessors  Pla) No 26: said  line  being  drawn  on said  plat  as

North  S2a 37)  East  33 feet,  thence  along  the  boundaries  of

said  Lols  S and  23 in Assessot%  Plat  No 26 as follows'

South  Ha 40a 3C1' West  along  said  extension  ol  the East  line

of Lol 1, 50 44 feet  to a point.  ai Ihe  most  Soulhetly  comet

of said  Lot  1. ihence  Nonh  62a 03' 00a West.  27 07 jeei  to a

point  ihence  North  ?F  04' 00"  Wesi.  51 46 feet  !o  a point:

thence  North  88a 35' 00a Wesi.  12118  feei  to a pomi.

thence  South  5a 43a DOa East.  22.84  feei  to a point,  thence

South  6C)a 03' [10a West.  132.00  feet  to a point.  thence  South

50a j 9' 1 5a WesT and parallel  to )he North  line  of Hanood

Avenue,  99 00 feet  }o a point:  thence  Souih  71a 00' 30a

West,  318  44 feei  to a point.  thence  North  77a 49'  45a West,

147.34  feel  to the most  Northerly  corner  of Lot  24. in

Assessora)s  Plat No 26. thence  South  30a 42a) 15')  East

392  70 feel  to the Easterly  line ofAssessor?s  Plat  No 25;

thence  Norih  21a 47)  45a) West  along  the  Easterly  line  of

said  Assessor)s  Plat  No 25, 21 33 feel  io a point,  said  point

being  the  Southeast  comer  of Lot  2. Assessor%  Plat  No 25,

thence  North  80a 447  30?  West  along  the  South  line  of said

Lot  3,1G10.00  feet  to a point,  thence  North  71 a j4'l  00a)

West.  488  79 leet  to the point  of  beginning.  EXCEPTING

therefrom  those  lands  conveyed  in Quit  Claim  Deed

recorded  as Documen!  No 539254'l  and  conveyed  in

Warranty  Deed  recorded  as Document  No 6490222

PARCEL  B' All  of Lo!  24 and  thal  part  of Lol  22. in

Assessor's  Plat No 26. in the Southeas!  jl4  of Section  21

Town  7 North.  Range  21 East in the City  of Wauwatosa.

County  ol  Milwaukee.  State  of  Wisconsin.  bounded  and

described  as follows  Commencing  at the Northeast  comet

of said  Lo!  22,  running  thence  South  36a 157  East,  3416

feet to a point.  said  point  also  being  the Southwest  ctirner  of

Lot  24. running  thence  Souih  63o 30'  40a) Wesi  16212  feet

to a point,  thence  North  28a 31 '  West  TOO feet  to a point  in

the North  line of said  Lot  22. thence  NorTh 86a 02a' East,

along  the Northerly  line of  said  lot. 172 50 keel io the  plai.a

ol beginning  PARCEL  C All that part  of Lot  22 in Assessors

Plat  No. 26 in the Souiheasl  114 of Section  21  Town  7

North,  Range  21 East,  in the  City  ol  Wauwatosa.  County  of

Milwaukee.  Sta!e  of  Wisconsin.  bounded  and descnbea  as

Tollows'  Cott'unencing  at !he  Southsast  comet  of  said  Lot,

tunning  thence  South  53a 45' West  along  the Souihetly  lini

of said  Lot '150 feet  to a point.  thence  South  76a 35a West

along  said  Southedy  line  27 06 feet  to a point.  said  point

being  in the csntedine  of Glenview  Place  thence  Nonh  28

31' West.  115  30 feet  to a poinl:  thence  North  63a 30' 40a

East.  S 6212  feet  io e poin!,  being  the Souihwest  corner  of

Loi  24, and thence  South  36a i 5' Eas(.  along  !he  Easterly

line  of Loi  22,  07.75  feei  to Ihe  place  of beginrung  PARCE

D Lot  22 in Assessot's  Plat  No 26. in the Southeast  1 14 o'

Seciion  2'l,  Town  7 Nonh,  Range  ;!I  East.  in ihe  City  of

Wauwaiosa,  County  of Milwaukee.  Slate  of  Wisconsin.

EXCEPT  that  pan  of said  Lot  22 bounded  and described  a

follows  Commencing  at the NoriheasJ  corner  oT said  Lot  2

tunning  thence  South  36a 15'  East  along  the Easterly  line t

sald  LOf 22, 131.")1  Tef!J (O fhe souf+Teasi  comet  Of Sald  LO

22. thence  South  53a 45'  West  along  the Soufheily  line  o(

said  Lot  22, 150  Teet to a point,  thence  South  76a 35'  West

along  said  Southerly  line,  27 06 Tee! to a point,  said  poin!

being  in the center  line  of  Glermew  Place,  thence  Norih  2E

3 4 ' West  2'l5.30  feet  to a point  in the Northedy  line oT said

Lot  22,  thence  Nodh  86a 02' East.  S 72 50 feet  lo the  place

beginning  PARCELS  A. B. C & D ARE  SllRVEYED  AS R

oT Lots  1, 2 and 3 m Assessor's  Plat  No 25 and part  of Lot

j and  23 and  all of Lots  22 and 24 in Assessors  Plat  No 26.

all in the Souihwesl  all4 and Southeast  jl4  o[  the  Southeast

jl4  oL Section  21. Town  7 Norih.  Range  21 East.in  tha Ci(y

of Wauwaiosa,  County  of Milwaukee.  Stale  of  Wisconsin.

which  is bounded  and described  as follows  Commencing  at

a point  on the Southwest  comet  of the Southeast  1/4 of

Seciion  21, thence  North  01aD9')26')  West  along  theWesl

line  of  said  Southeast  !  14 a disiance  of 1 S 7013  Teet io the

point  of beginning  of the lands  hereinaffler  described  thence

conlinuing  Nodh  CY a09 ')26';'  West  along  said  West  line and

the  East  line  of Certified  Survey  Map  No.  9252  a distance  of

68 97 feel  to a point  on the South  )ine oT the Soo  line  I

Canadian  Pacfic  Raikoad  nght-of-way;  thence

Southeastetly  768  42 along  said  South  line  and arc  oT a

cunte,  whose  center  lies to ihe North.  whose  radius  is

3066  98 feet  and  whose  chord  bears  South  84a38"16-  East

766 41 Teet to a point,  thence  North  88all'OIt'  East  along

said  South  line 827 60 fee! to a point.  thence  Southeastetly

308  08 along  said  South  line and  arc  of a cunie.  whose

center  lies  to the South.  whose  radius  is 3586.61  feet  and

whose  chord  bears  South  89a21  '1 7a East  307  99 leei  to a

point  on the West  line  of Harmony  Avenue.  thence  South

37a45'50a  West  along  said  West  line  17 79 feet  to a poini,

ihence  South  52al4'l0a  East  along  said  West  line  6 47 feet

to a point:  thence  South  3Ta50'42"  Wesi  along  said  West

line 31 42 feet  to a pomt,  thence  Souih  89a53'05"  West

along  said  West  line 8 !4  feel  to a point,  thence  Souih

37a45'50"  West  along  said West  line  50 67 feet  !o a poini  on

the Norih  line  of Lots  S 0-'19  in Assessor's  Plai  No 26.

thence  Soulh  87a:ll'05a  West  along  said  Noith  line  86 47

feet  io a point,  thence  South  5r49a2S"  West  along  said

Norih  line 98 94 feet to a point:  thence  South  69a30'  1 8a

West  along  said  North  line  3'l8  56 feet  to a point,  thence

Nonh  79a'l5'll"  West  along  said  Nonh  line 73 83 Teet to a

point,  theni.e  South  58a50'29-  Wesi  along  said  North  line

54 80 feet  To a potnf  on Ihe  West  line  of Lot j 9 aforesaid,

thence  South  32a(ll*3'la  East  along  said  l'Vesl  line  98 75 feet

to a point  on the  Norih  line  o{ Lot  9 in A Rollmans

Subdivision.  thence  South  58aOTO8a  West  along  said  Norih

line 149.83  feet  to a point  on !he  East  line  of Glenview

Place,  thence  South  8TO5'20a  West  along  The Nonh  line of

Glenview  place  54.35  feel  to a point  on ihe  West  line oj

Glenvtew  Place,  said  point  also  being  the Norfheasi  comet

of Loi 8 in A  Rollmans  Subdivision:  theni  Sou!h  58a00'20a

West  along  the Nonh  line  of  said  Lot S 84 81 Teet to a point

on Ihe East  line o{ Parcel  S in Certified  Survey  Map  No

7003.  thence  North  )3a@(T24a West  along  said  East  line

325  20 feet  to a point  on the  North  line of said Parcel.

thence  North  78al  3'50"  West  along  said  North  line l 90 64

lee!  io a point'  thence  North  72'30'13"  West  along  said

Nonh  line  and  its extension  684  07 feet  to the point  of

beginning
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& ':::,7:'17til7=:(BOk'b0nPlann="u"=S"S==l)
Furious.  Tliis  is walking  distance  from  Tosa  village  and

MRMC.  If it meets  the  plan  you  sl'iould  have

CHANGED  THE  PLAN.

Tliis  likely  also  scuttles  tlie  planned  Oak  Leaf  Trai

connection  to  tl'ie  Medical  Center.

@meiridl-"ltosa,  you mentioned  the liousing  crisis?
Tl'iis  is what  not  to  do.

jsonline  com/stoiy/communil

ttaisrmtitr@ they  ntivet  ll:(l?  Httre  s a 114(1111!St Toi aii  extension  iii May  ofl.isl
yea

PROTIP: Best Piaclices  utclicate  that  lieuiinp, oat  wliat  youi  zonin(l  oveilay
actually  does  is prefeiable  [lEFORE  enactinp,it

0 E N I: R A L t. A l

uiJ € (l  1%-il

l:l: 1"l l'ly4  M o i )li,  ) If)l  'H.3K  Vip iiq
0 tl (:9 t

6 rlCIWOC+S 3 (l+lOieS 34 L:l(e:

o tl "f'

zoning  did not  i evei't  due to tlie  lack  oT I:ii oject  movin@ +oiwai  d and il tliey
didn't  speclfically  allow  storage  in tlie  PIID.  tliis  Is not  legal unless  they

0  1

fj  Robin  Palm.  AICP  (BourbonF'lanneriOurba...  agBouibon...   Mai 2G

Tl'llS is wliy  I liate  Planned  Unit  Development  Ovei  lays.  and Mums  tliat

use jhem  aiel[l7V  and asklng  Tor trouble.

Tlie  zonuig  %vasa clianged.  But  no wliere  does  it say that  all otliet  M-I

StalltlI(Ig  8i'liilp.  It eVell ')I'lYS tlle  Plll)!  8081 l'i TO mtltCl1 tlle  Camp  plnll
Wliicb...  isn't  unlubOi.il.

(-  Thread

apptoval  piocesb.  The  applicant  tain make  a law  cliangt.i;  :l1 llie  desi(in
1)18118, but  those  chances  neec! to lie xi tlieu  final  PUD appicval
plai'p;.a

would  count  110t  dOll1g tlie  tlllll),a,  aS a 51@ni+icallF clian8e.

kaaia (l.aa*  lavaa  t'l)f  h !sb  lt*ss  (11v ]  I aa Ilaa+  IVI

tmtm  lm itnvn+ria  (saws

Ilall  Diu*v  l!t)O W IIJI  !l  Ilaa+mm  wi a*i*at  tb  0104all)  tl-atn 4t  +lmi
*fmyln(inliixnallnnliJ)tm  fll's)aifilndffj)l!tailp}ilf*

innflll)aalttvn

lAllmUail  hraimlJ0

Ill
alsaman+bl

o t'l ()  -l il.i :xa

overlay  had a expiration  clause  on it. it WOIII(I revei  t to tlie  base  zoninp.

TIIO)"(e  aCtin8  like It (lid  tllaI  IXlf  T118J '- 11Qj tnt!  ('n'-l".  TFP Plln  niles/pltlnS

still  aplily.

Q tl (:)G ilil  s'
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ia* (. Robin Palm, AICP (BourbonPlannerourba... @Bouilioi-i... - Mai 26 ---

'4ki  Mind you, if tf>ey rliopl:ied the PUD overlay tl-uougli a iezone, oi if tlie PUD
overlay had a expiration clause  on it, it WOLIICI reveit  to tlie  base  zonin8.

They'ie  actinglike  it clid tliat,  but  tliat's  not  tlie  case.  Tlie  PUD i'ules/plans
still  apply.

0r tl (J6 Ilil 522 "r'

Robin  Palm,  AICP  (BourbonPlanner@urba...  @BOLIII)011... - Mai 26

What's  hilarious  is that  tlie  very  item  befoie,  mayoi-  @Deni-iis4'Tosa

mentioi'is  that  Tosa is tlie  "4tl'i  lai gest  city  during  tlie  day  b/c of all tl'ie
woi  keis

Then  proceeds  to appiove  stoiage  rinits  witliin  walking  clistance  of tl'ie

Village  of Tosa and 16,000  jobs  of tiie  MRMC.

Q: tl (:)  io till  449

Add  aiiotlier  Tweet

Robin  Palm,  AICP  (BourbonPlanner@urba...  @Bociil)011...  - Mar 26  ---

The only  "ocit"  would  t.ie a cl-iallenge  tliat  tliey  didn't  complete  or void  tl"ie

PUD lirocess,  and t)qe PUD doesn't  allow  for  tliis  use. let alone  conditional
cise.

Q tl (06 fill  240 'tr

Andrew  Meindl  @meindl4tosa   Mai 26

I'm concernetl  about  the  macroeconon'iic  layer  ati'ii.  We already  liad a

housing project  tliere  fail;  PUD issues  yoci inentioned  befoie  aside,  I was

not in favor of keepin@ it vacant clurii"i@ an ecoi'iomic  downtcii n. It could  be
bettei,  but  tlie  parcel  is staying  active.

Tliank you for en8a8in8.

Q  5 tl  'i till  609

years.  The planners  stiould  liave  told  yori tliat.

Tosa village isn't gonna turn into skid row l)/C Y'811 wait for a liettei user.
AI1CI "economic  downturn"  aside,  you've  admitted  we're  in a liousing;

CiiSiS.

0 'i tl Q  io ilii 179

that be (tlieir owners  and lenders),  decided  it clicinl  make  tliei'ii  enougl

ROI. Siinple as tliat. How mcid'i was Tosa willing to put Lit) in TIF?
3) and yeah, it looks like I:iropei I:ii ocedui'es  were not followed liere.

o j.i  'i'>,i ,"Th,



STATE  OF  WISCONSIN  CIRCUIT  COURT  MILWAUKEE  COUNTY

ROBIN  PALIVI,  AICP

Petitioner,

Petition  for  Writ  of  IVIandamus

Case  Code:  30952

Case  No.  2023CVOO3  140

PAULETTE  ENDERS,

DEVELOPMENT  DIRECTOR  AND  ZONING

ADMINISTRATOR  FOR  THE  CITY  OF  WAUWATOSA

Respondent.

APPLICATION  FOR  ALTERNATIVE  WRIT

Petitioner,  Robin  Palm,  AICP,  acting  in  pro  se, hereby  applies  to this  Court

for  the  immediate  issuance  of an  alternative  writ  of mandamus  ordering  the

Respondent,  Paulette  Enders,  in  her  capacity  as Development  Director  and  Zoning

Administrator  for  the  City  of  Wauwatosa,  to immediately  schedule  a Board  of

Zoning  Appeals  hearing  in  response  to Petitioner's  March  31, 2023  application,  or

to appear  before  this  Court  and  show  cause  to the  contrary.  The  grounds  for  this

application  are  as  set forth  in the  Petition,  accompanying  affidavit(s)  and  as

follows:

1. An  alternative  writ  of  mandamus  is "a  mandamus  issued  upon  the  first

application  for  relief,  commanding  the  defei'idant  either  to  perform  the  act  demanded

or  to appear  before  the  court  at  a specified  time  to show  cause  for  not  performing  it.

State ex rel. Milwauhee  Police  Ass'n  v. Jones, 2000 WI  App 146, ffl 7, n. 7, 237 Wis. 2d

840,  615  N.W.2d  190  (quoting  BLACK'S  LAW  DICTIONARY  (7th  Ed.  1999)).

2. Wis.  Stat.  § 801.02(5)  permits  commencement  of  an actioi"i  by  service  of  a

1



writ  of mandamus  "if  a copy  of the  writ  is filed  forthwith."

3. "The  usual  practice,  if  a prima  facie  case is made  out  by the petition  or

application,  is to issue  an alternative  writ  of mandamus,  directed  to tlie  person

claimed  to be under  a duty  to act, requiring  the  person,  eitlier  to act  or to show  cause

why  the  person  should  not  be compelled  to do so." 9 Wis. Pleadiisg  & Practice  Forins,

see. 85.37  (5th  Ed. 2017).

4. Courts  can issue  alternative  writs  of n'iandamus  immediately  in zoning

cases. See, e.g., State  ex rel. Humble  Oil  Refirbing  Co. v. Wahn.er,  25 Wis.2d  1, 130

N.W.2d  304 (1964).("Humble...  petitioned  for a writ  of certiorari  to reverse  the

decision  of  the  board  denying  permission  to build,  and for an alternative  writ  of

mandamus  to compel  the  Building  Inspector  to issue  a building  permit.  It  ordered

the issuance of the writ  of mandamus."). State ex rel. Poole'u. Village of Menomorbee

Falls,  55 Wis.  2d  555,  200  N.W.2d  580  (1972)  ("This  is  an  appeal  by  the

Village  of Menomonee  Falls...  from  a judgement  which  ordered  the  issuance  of

a peremptory  writ  of mandamus");

5. This  Petition  and  supporting  Affidavit  establish  a prima  facie  case  that  the

Respondent  has failed  to perform  a clear  duty  mandated  by the Zoning  Laws  in

Chapter  62 of  the  Wisconsin  Statutes  and  Wauwatosa  Municipal  Code.

6. Plaintiff  made  applications  for an Appeal  of Administrative  Decisions  on

March  31, 2023  and  April  13,  2023.

7. The City  has not  scheduled  the  Board  of Zoning  Appeals  hearing  that  is

mandated  under  the  premise  that  it  lacks  jurisdiction.

8. Wis.  Stat.  § 62.23(7)(e)4  provides  that  "Appeals  to the  board  of appeals  may

be taken  by any  person  aggrieved  or by any  officer,  department,  board  or  bureau  of

the  city  affected  by any  decision  of the  administrative  officer.  Such  appeal  shall  be

taken  within  a reasonable  time.

9. Mandamus  lies  to compel  an official  to perform  prescribed  duties  that  are

clear  and  unequivocal  wlien  the  responsibility  to act  is imperative,  and  the  petitioner

shows  substantial  damage  will  result  from  failure  to perform  the  act.  Bui-rbs  U. City

of Madisorb, 92 Wis. 2d 232, 284 N.W.2d 631 (1979).

2



Dated  this  IVIay  01, 2023.

Respectfully

submitted,

Robin  Palm,  AICP
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SUMMONS

Robin  Palm,  AICP

1559  N 51st  St

Milwaukee,  WI  53208,

Petitioner,

Case  Class:  Petition  for  Writ  of

Mandamus

Case  Code:  30952

Case  No.

2023CVOO3140
V.

Paulette  Enders,  Development  Director,  Zoning  Administrator  City  of  Wauwatosa

7725  W North  Ave,  Wauwatosa,  WI  53213

Respondent.

THE  ST  ATE  OF  WISCONSIN

To each  person  named  above  as a Respondent:

You  are  hereby  notified  that  the  Petitioner  named  above  has  filed  a lawsuit  or  other

legal  action  against  you.  The  Petition,  which  is attached,  states  the  nature  andbasis

of  the  legal  action.

Within  18  days  of  receiving  this  Summons,  you  must  respond  with  a written  answer,

as that  term  is used  in  Chapter  802  of  the  Wisconsin  Statutes,  to the  Petition.  The

court  may  reject  or disregard  an  answer  that  does  not  follow  the  requirements  of  the

statutes.  The  answer  must  be sent  or delivered  to the  court,  whose  address  is: Clerk

of Circuit  Court,  Milwaukee  County,  9901  North  9th  Street,  ROOm  104  Milwaukee,

Wisconsin  53233  and  to the  Petitioner,  whose  address  is:  1559  N 51st  Street,

I\/[ilwaukee,  WI  53208.

You  may  have  an  attorney  help  or  represent  you.

If  you  do not  provide  a proper  answer  within  18  days,  the  court  may  grant  judgment

against  you  for  the  award  of  money  or other  legal  action  requested  in  the  Petition,

and  you  may  lose  your  right  to object  to anything  that  is or may  be incorrect  in  the

Petition.  A judgment  may  be enforced  as provided  by  law.  A judgment  awarding

money  may  become  a lien  against  any  real  estate  you  own  now  or in  the  future,  and

may  also  be enforced  by  garnishment  or  seizure  of  property.

Respectfully  submitted,

Robin  Palm,  AICP

(804)400-0744;  palmra@gmail.com

1559  N 51st  St

Milwaukee,  WI  53208,
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Robin  Palm,  AICP Case Class:  Petition  for

Petitioner,  v.

Paulette  Enders,  Development  Director,  Zoning  Administrator

City  of Wauwatosa

7725  W North  Ave,  Wauwatosa,  WI  53213

Respondent.

PETITION  FOR  WRIT  OF  MANDAMUS

This  is an action  to enforce  Wisconsin's  Zoning  Law,  Wis.  Stat.  §§ 62.23(7)(e)4-

§§ 62.23(7)(e)6.  State  law  declares  it the  public  policy  of this  state  that  any  person

who is aggrieved  by any decision  of the administrative  officer  is presumptively

entitledto  an  appeal  within  a reasonable  time.

Petitioner  hereby  petitions  this  Court  for  a writ  of mandamus  directing  the

Respondent,  Paulette  Enders  in  her  capacity  as the  zoning  administrator  of the  City

of Wauwatosa,  to schedule  a hearing  of  the  Board  of  Zoning  Appeals  ("BOZA")  within

a reasonable  time  as requested  by the  Petitioner,  alleging  to the  Court  asfollows:
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FACTUAL  ALLEGATIONS

Parties

1. Petitioner  Robin  Palm,  AICP,  acting  in  Pro Se, is an  AICP  certified  urban

planner,  and  is resident  of  the  City  of Milwarikee,  in Milwaukee  County,  Wisconsin

with  a home  address  of 1559  N 51st  Street,  Milwaukee,  Wisconsin  53208.  He also

serves  on the  board  of the  American  Planning  Association's  Wisconsin  cliapter,  in

the  role  of Southeast  Wisconsin  representative.

2. Respondent  Paulette  Enders,  in  her  capacity  as the  current  title  holder  of

Development  Director  of the City  of Wauwatosa,  the position  also na.ined  as the

Zoning  Administrator  in  Wauwatosa  Municipal  Code ("WMC")  24.18.020.

3. The  Zoning  Administrator  role  can be designated  and/or  delegated  by the

Development  Director  per  WI\/[C  24.18.020  and  WMC  24.01.100  to others  over  whom

they  have  authority.

Venue  & Jurisdiction

4.This  Court  has  jurisdiction  to  hear  this  matter  under  Wis.  Stat.  §

62.23(7)(e)10,  which  provides  aggrieved  persons  an ability  to appeal  any  decision  of

the  board  of zoning  appeals  within  30 days  by certiorari  to the  circuit  court.  This

establishes  the  circuit  court  as the  proper  appellate  court  for  all  matters  normally

under  the  jurisdiction  of a Board  of Zoning  Appeals.

5. Venue  is proper  in  this  County  under  Wis.  Stat.  § 801.50(2)(a)  to (c)

Mr.  Palm's  Request  for  an  Administrative  Appeal

6. On March  31, 2023,  Robin  Palm,  an urban  planner,  sent  an  application

BZA2023-0003  for  an Administrative  Appeal  to the  City  of Wauwatosa  via  its  online



ST  ATE  OF  WISCONSIN CIRCUIT  COURT MILWAUKEE  COUNTY

portal,  An  Administrative  Appeal  is  when  an  aggrieved  person  feels  that  an

administrative  official  has  erred  in their  administration  or enforcement  of the

Zoning  Code.  The  case  is to immediately  be heard  by  the  Board  of  Zoning  Appeals,

who  has  all  of  the  powers  of  the  official  whose  actions  are  being  appealed  available

as a course  of  remedy.  The  purpose  of  this  is to give  due  process  to members  of  the

community  for  all  of the  decisions  that  government  employees  must,  for  sake  of

expediency,  do administratively.  This  appeal  was  within  the  10  days  of  the  written

decision,  as required  to initiate  such  appeals,  as defined  in  the  WIVIC.  An  application

fee of $350 was invoiced  to Mr. Paln"i ai"id  paid  the same day by Mr. Palm.  A true

and  accurate  copy  of  that  request,  invoice,  and  receipt  is attached  to  the  Affidavit  of

Robin  Palm  as Exhibit  Pl.

7. Mr,  Palm  submitted  a narrative  that:

*  stated  that  he was  an  aggrieved  person

*  alleged  errors  in  the  Planned  Unit  Development  and  Conditional  Use

laws  of the  WMC  and  Wis.  Stats.  involving  actions  or decisions  by the

Zoning  Administrator  or  their  designee

*  requested  a hearing  in  front  of  the  Board  of  Zoning  Appeals  to consider

potential  remedies,  including  the  revocation  of the  conditional  use in

question.

8. On  April  3, 2023,  Robin  Palm  received  an  email  at  the  address  denoted  on

his  application  from  Arthur  Pifion,  Wauwatosa  planner  acting  as  the  Zoning

Adn'iinistrator/designee.  In  it,  Mr.  Pifion  stated  that  the  City  of  Wauwatosa  was

unable  to process  the  request  due  to the  lack  of  jurisdiction  of the  City's  BOZA  to

hear  appeals  of  decisions  of  the  Common  Council.  Mr.  Pifion  did  not  state  that  the

application  could  be revised  per  W'MC  24.13.010(f)(3).  A true  and  accurate  copy  of

that  email  letter  is attached  to the  Affidavit  of  Robin  Palm  as Exliibit  P2.

9. On  April  3 and,  again,  on April  6, Mr.  Palm  emailed  Mr.  Pifioi'i  clarifying

the  nature  of the  appeal,  the  BOZA's  authority  to  hear  it,  and  the  Zoning

Administrator's  lack  of  capacity  to deny  it.  In  those  emails,  IVIr. Palm  requested  the

decision  be  reversed,  writing  that  if it were  not,  he  would  submit  another
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administrative  appeal  to appeal  the  decision  in the  April  3 letter.  No  responses  to

those  emails  have  been  received  as of the  time  of this  petition.  True  and  accurate

copies  of those  email  letters  are attached  to the  Affidavit  of  Robin  Palm  as Exhibit

Pa.

10.  On April  6, 2023,  Mr.  Palm  sent  emails  to the  seven  members  of the

Board  of Zoning  Appeals,  as per  62.23(7)(e)4  explaining  the  grounds  of the  appeal

and  that  the  appeal  should  not  have  been  rejected.  Only  one member  replied,  Mr

Mike  Mazmanian,  stating  that  they  did  not  have  the  power  to compel  the  issue.  This

is contrary  to 62.23(7) € 3 which  states  that  meetings  shall  be at the  call  of the

chairperson.  True  and  accurate  copies  of those  email  letters  are attached  to the

Affidavit  of  Robin  Palm  as Exhibit  P4.

11.  On April  13, 2023,  Mr.  Palm  completed  application  BZA2023-0006,

appealing  the  Zoning  Administrator's  decision  to reject  appeal  BZA2023-0003  on the

grounds  of  lack  of  jurisdiction.  In  the  appeal  narrative,  Mr.  Palm  asserts  that,  in

general,  the  zoning  administrator  cannot  and  should  not  deny  an appeal  of  their  own

actions,  citing  the  WMC's  mandatory  language  present  in  WMC  24.16.110(G),  which

mirrors  Wis.  Stat.

12.  §§ 62.23(7) € 4- §§ 62.23(7) € 6. Mr.  Palm  also questioned  whether  the

approval  use was  actually  an administrative  action  per  WMC  24.16.110(G),  and

asserted  that  WMC  24.16.110(G)  provides  the  BOZA  all  the  necessary  powers  to

enact  the  requested  remedies.  An  application  fee of $350  was  invoiced  to Mr.  Palm

and  paid  the  same  day.  True  and  accurate  copies  of  that  request,  invoice,  and  receipt

are  attached  to the  Affidavit  of  Robin  Palm  as Exhibit  P5.

13.  On  Friday,  April  14,  2023,  Mr.  Palm  contacted  City  Clerk  Steven  Braatz

asking  why  the  BOZA  hearing  for  April  26 was  reporting  as "cancelled"  on the  City's

website.  Mr.  Braatz  responded  via  email  that  there  were  no applications  or otlier

issues  to  discuss.  When  l'VIr. Palm  informed  I\/[r.  Braatz  of the  non-standard

timetables  for  Administrative  Appeal  applications  shown  on the  city's  website,  Mr.

Braatz  referred  Mr.  Palm  to the  Zoning  Administrator  by  CC'ing  the  email  message

to Tamara  Szudy  and  Arthur  Pifion.  As of  the  date  of this  petition,  that  email  has



ST  ATE  OF  WISCONSIN CIRCUIT  COURT MILWAUKEE  COUNTY

not  been  responded  to  by  the  zoning  administrator.  A  true  and  accurate  copy  of  that

email  exchange  is attached  to the  Affidavit  of  Robin  Palm  as Exhibit  P6.

14.  Mr.  Palm  received  a letter  dated  April  19,  2023,  from  Alan  Kesner,  City

Attorney  for  the  City  of  Wauwatosa.  In  it,  Mr.  Kesner  reiterates  that  the  Board  of

Zoning  Appeals  has  neither  jurisdiction  over  nor  the  power  to overturn  Conditional

Use  approvals  issued  by  an  act  of  the  Common  Council.  Mr.  Kesner  also  advises  that

Wisconsin  law  provides  that  an aggrieved  person  can appeal  a decision  to the

issuance  of a conditional  use  permit  to Circuit  Court.  Mr.  Kesner  did  not  make  a

determination  on that  aggrieved  status,  nor  did  the  previous  rejection  letter  from

Mr.  Pirion,  Mr.  Kesner  also  does  not  state  the  timetables  that  such  a review  may  be

obtained,  True  and  accurate  copies  of that  letter  and  a capture  of  the  web  portal

status  are  attached  to the  Affidavit  of  Robin  Palm  as Exhibit  P7.

15.  On  April  26, 2023,  Mr.  Palm  sent  an  email  letter  reply  to Mr.  Kesner,

with  copies  sent  to the  mayor,  the  offices  of  the  administrator,  clerk,  attorney,  and

zoning  administrator,  and  all  the  relevant  deputies.  In  the  letter,  IVIr. Palm  stated

that  the  BOZA  has  not  just  the  authority  to hear  the  appeal  application  but  the

obligation  to do so because  the  Common  Council's  approval  should  be considered

"administering  and  enforcing  the  zoning  code"  and  thus  is an  administrative  action.

Mr.  Palm  went  on  to state  that  to do as Mr.  Kesner  suggested  could  have  resulted  in

Mr.  Palm's  case  being  dismissed  for  not  exhausting  his  options  for  administrative

appeal,  Mr,  Palm  cited  three  cases  from  the  Wisconsin  Supreme  Court:  League  of

Women  Voters  v. Outagamie  County,  334  NW  2d 887  -  Wis:  Supreme  Court  1983,

Brandt  v, Pewaukee  Town  Board,  15  Wis.  2d 6 -  Wis:  Supreme  Court  1961  and

Nodell  Inv.  Corp.  v. Glendale,  254  NW  2d 310  -  Wis:  Supreme  Court  1977.

16.  Mr.  Palm  offered  three  options  to resolve  the  matter:  via  administrative

methods  available  to the  Zoning  Administrator,  via  a BOZA  hearing  scheduled  for

IVIay  25"  or  via  court  intervention.  As  of  the  timing  of  this  petition,  no  response  has

been  received  from  any  of  the  addressed  parties.

True  and  accurate  copies  of  that  request,  invoice,  and  receipt  are  attached  to the

Affidavit  of  Robin  Palm  as Exhibit  P8.
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17.  On  April  28, 2023,  a land  transfer  and  sale  was  completed  for  the

property  of 1300  Glenview  place,  which  was  the  property  at issue  in  Mr.  Palm's

Board  of Zoning  Appeals  application  dated  March  31, 2023.  The  property  was

transferred  between  Western  Building  Products  Inc.  to House  7 LLC  for  the  sum  of

$5,150,000.  This  constitutes  a legal  proceeding  per Wis. Stat.  §62.2:3(7) €5 that  would

have  been  subject  to a stay  order  had  zoning  officials  followed  the  law.  True  and

accurate  copies  of  that  DOR  online  record  is attached  to the  Affidavit  of  Robin  Palm

as Exhibit  P9.

18,  The  property  in  question  in  the  original  March  31, 2023,  appeal,  1300

Glenview  Place  in  the  City  of  Wauwatosa,  is zoned  M-1/PUD.  PUD  still  indicates

that  it  has  a preliminary  approved  Planned  Unit  Development  application  as of  this

writing.

19.  The  PUD  preliminary  application  was  extended  from  June  1, 2022  to

June  1, 2023  by  the  Common  Council  of  Wauwatosa.

20.  According  to  WMC  24.16.050(A)  Planned  Unit  Developments,  any

modification  of the  approved  plans  requires  following  the  established  PUD

amendment  process.

21.  AccordingtoWMC24.l5.050(B),ApprovalofPUDpreliminaryandfinal

development  plans  must  occur  before  any  building  permit  is issued  and  before  any

development  takes  place  ixi a PUD  district.

22.  PUD  plans  have  not  been  finalized  for  1300  Glenview  Place,  nor  have

they  been  subjected  to  the  PUD  amendment  process  for  the  purpose  of  being  revoked.

23.  These  facts  concerning  the  PUD  process  denote  the  importance  of

expedient  action  and  the  costly  consequences  of  the  delays  on the  part  of  the  City  of

Wauwatosa  by  refusing  to review  Mr.  Palm's  Administrative  review  application.

24.  Delays  in  accommodating  Mr.  Palm's  requests  and  applications  are  well

beyond  the  "reasonable  time"  standard,  given  the  tin'ietables  for  such  actions  given

by  Wauwatosa  in  publications  and  by  the  WMC.

25.  There  is a pressing  need  for  intervention  as every  day  consists  of an

additional  opportunity  for  the  conditional  use  recipient  to pull  permits  that  should
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have  been  stayed  by  the  zoning  administrator  pending  the  BOZA  hearing  result

proceeding.

26.  On  March  7, 2023  the  Wauwatosa  Comn'ion  Council  accepted  the  2023

Housing  Study  via  Resolution  R-23-30.  The  resolution  was  approved  unanimously.

In  that  re-  port,  under  the  section  "Challenges  Identified  through  data  analysis'  it

identified  three  challenges:

*  Constrained  supply  of deed  restricted  affordable  housing  for  low-income

families,  seniors,  & individuals

*  Limited  housing  options  for  the  local  workforce

*  Limited  starter  home  options  for  young  families

27.  The  Development  that  coincided  with  the  preliminarily  approved

Planned  Unit  Development  plan,  named  Glenview  Place,  included  over  500

apartments  less  than  a half  mile  from  Milwaukee  Regional  l'VIedical  Center,  site  to

over  16,000  jobs.  Seventy-seven  of  those  units  would  have  been  affordable  for  people

making  60%  of  the  Area  I\/[edian  Income.  The  Development  would  have  been  less

tlian  a third  of  a mile  walk  to the  new  Lincoln  Elementary  School  and  Wauwatosa

East  High  School,  which  were  recently  upgraded  thanks  to  the  passed  school

referendum.

28.  In  the  2008-2030  Comprehensive  Plan  for  the  city  of  Wauwatosa,  the  10-

acre  parcel  at  1300  Glenview  place  is the  only  parcel  in  the  entire  City  listed  in  the

Future  Land  Use  section  as "Multi  Family-  Urban  Density"  which  is the  density

most  affordable  housing  multi-family  projects  would  require.

29.  The  Village  of Wauwatosa  Business  Improvement  District  lists  120

Businesses  currently  operating  within  District,  all  of  which  rely  on  local  customers.

30,  The  extension  of  the  Oak  Leaf  Trail  would  have  been  the  first  direct  off-

street  bicycle  facility  to go directly  to the  I\/Iedical  Center  and  would  have  connected

it  to a county  wide  system  of over  one  hundred  miles  of  off-street  bicycle  trails.

Currently,  comrnuting  to the  Medical  Center  via  bicycle  likely  includes  contending

with  tlie  multilane  roads  that  surround  the  complex.

31.  In  2021,  the  Milwaukee  Regional  IVIedical  Center  finished  numerous
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bicycle  and pedestrian  infrastructure  improvements  throughout  the  campus,

including  protected  bike  lanes,  curb  bump  outs,  and  traffic  calming  measures.

32.  The  erroneously  approved  conditional  use application,  which  the  City

has  refused  to host  a hearing  to rightfully  appeal,  does  not  include  any  affordable

housing  or expanded  bicycle  access  to the  most  dense  job  center  outside  of  downtown.

Instead,  it  contains  storage  units,  a very  poor  tradeoff  for  the  larger  community

which  desperately  needs  affordable  and  fair  housing.  If  the  Petitioner's  request  for

relief  is not  granted,  this  approval  will  be a huge  loss  for  the  community  and  will  be

viewed  as a wasted  opportunity  for  decades.

CAUSE  OF  ACTION

VIOLATION  OF  Wis.  Stats.  §§ 62.23(7)(e)4-  §§ 62.23(7)(e)6.  Denying  tlie

right  of  a person  to  seek  an  appeal  from  administrative  actions  in  the

enforcement  of  the  zoning  code.

33.  The  preceding  paragraphs  are  hereby  incorporated  and  realleged  as if

fully  stated  herein.

34.  The  Petitioner,  being  an aggrieved  party  that  alleged  errors  on behalf  of

the  Zoning  Administrator,  had  a clear  and  legal  right  to appeal  the  decisions  of  the

Zoning  Administrator,  according  to  Wis.  Stats.  §§ 62.23(7)(e)4  and  mirrored  in

WMC

35.  24.16.110.  That  right  was  denied  by  the  Respondent,  using  justification

that  runs  counter  to established  case  law.

36,  The  Respondent,  acting  in  their  capacity  as the  Zoning  Administrator,

had  a plain  and  positive  duty  to receive  the  application;  verify  its  completeness  and

request  revision  if  it  was  deemed  incomplete  or otherwise  lacking;  notify  the  Board

of Zoning  Appeals,  the  property  owner,  and  the  Alderperson  of  the  subject  property;

and  sched-  ule a publicly-noticed  hearing.  This  is apparent  through  the  multiple

instances  of mandatory  language  in Wis.  Stats.  §§ 62.23(7)(e)4-  §§ 62.23(7)(e)6,
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WMC  Chapter  24.16,  sections  010  and  110.  The  Respondent  failed  to do these  duties.

37.  Substantial  damages  will  result  from  the relief  not  being  granted,

including  but  not  limited  to:

@ denial  of  the  Petitioner's  right  to procedural  due  process  outlined  in  chapter

62 of  Wisconsin  statutes  and  the  WMC  zoning  code,

*  the  negative  effect  on  the  community's  health,  safety,  welfare,  and  economic

development  potential  from  the  erroneously  approved  land  use,

*  the  loss  of public  amenities  outlined  in  the  ignored  Planned  Unit

Development  Plan  Approval  that  were  still  in effect  at the  time  of the

Conditional  Use  approval,  and

@ the loss of $700 from  application  fees collected  by the Respondent  and not

returned  to the  petitioner  when  the  applications  were  rendered  void.

38.  This  violates  Wis.  Stat.  §§ 66.0628(2),  which  states  tliat,  "Any  fee that

is imposed  by a political  subdivision  shall  bear  a reasonable  relationship  to the

service  for  which  the  fee is paid."  As no hearings  were  held  and  no notices  were  sent

out,  the  withholding  of  those  fees  after  the  applications  have  caused  the  Petitioner

real  financial  damages.

39.  The  Petitioner  has  made  multiple  attempts  to contact  the  city  by  phone

and  email  to resolve  the  matter  administratively,  none  of  which  have  been  answered.

The  Petitioner  has  appealed  the  decision  using  the  correct  process  prescribed  by

municipal  and  state  law.  The  Petitioner's  initial  application  was  completed,  paid  for,

and  submitted  within  the  correct  time  frame,  but  was  nevertheless  rejected  by the

Zoning  Administrator's  designee.  No alternatives  to amending  or resubmitting  the

application  were  given,  contrary  to WIV[C 24.13.010(f)(3).  The Petitioner  then

reached  out  to members  of  the  Board  of  Zoning  Appeals  to suggest  they  could  compel

the  case.  No  response  was  given.  The  Petitioner  appealed  the  April  3, 2023,  decision

on  April  13, 2023,  again  with  a complete  application  that  was  paid  and  submitted

within  the correct  timeframe.  It too was rejected,  but  by letter  from  the City

Attorney,  presumably  on behalf  of  the  Zoning  Administrator,  and  both  applications

were  voided  on  the  application  web portal.  The  petitioner  sent  one final  email
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detailing  the  options  which  could  stave  off  legal  action  on April  26, 2023.  There  has

been  no response.  It  is clear  that  the Petitioner  has exhausted  all  avenues  of

administrative  resolution,  leaving  no other  remedy  at  law.

RELIEF  REQUESTED

WHEREFORE,  the  Petitioner  demands  a writ  of mandamus  to issue  against  the

Respondent  under  Wis.  Stat.  §62.23(7)(e)4:

1. Compelling  the  Respondent  to  immediately  schedule  and  hold  the

requested  hearing  of  the  Board  of  Zoning  Appeals  to hear  case  BZA2023-0003  at  the

first  possible  date  according  to procedures  in  WMC24.16.110;

2. Declaring  the  Petitioner  s rights  and  clarifying  the  jurisdiction  of  the  Board

of Zoning  Appeals  and its  available  remedies  within  that  jurisdiction  to  the

Respondent;

3. Compelling  the  Respondent  to immediately  stay  all legal  proceedings

furthering  the  action  of tlie  conditional  use  approval  being  appealed  per  Wis.  Stat.

§62.23(7)(e)5;

4. Awarding  the  Petitioner  its  reasonable  attorney  fees,  damages  of not  less

than

5. $350, and other  actual  costs under  Wis. Stat.  § 19.37(2),  and;

6. Awarding  such  other  relief  as tlie  Court  deems  appropriate.

7. In  the  event  the  Court  finds  that  the  Zoning  Administrator  did  not  err  in

denying  the  applications  on  jurisdictional  grounds,  awarding  the  Petitioner  damages

of $700  for  the  applications  voided  by the  Zoning  Administrator  per  Wis.  Stat.  §

66.0628(2).

8. In  the  event  the  Court  finds  that  the  Zoning  Administrator  did  not  err  in

denying  the  applications  Ol'l  jurisdictional  grounds  but  did  err  in  the  approval  of  the

conditional  use,  such  remedy  as the  Court  deems  appropriate,  to include  as little  as

guidance  on how  to conduct  future  conditional  use  cases  in  the  manner  prescribed
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by  state  law.

Dated  this  IVIay  1, 2023

Respectfully  submitted,

Robin  Palm,  AICP
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