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03-07-2023

Anna  Maria  Hodges

Clerk  of  Circuit  Court

2023CVOO1693

Honorable  Christopher  R.

Foley-14

Branch  14

MlLWAtJKEF,  COUNTY

WAUWATOSA  PEACE  OFFICERS'

ASSOCIATION,

1700  North  1 16'  Street

Wauwatosa,  WI53213,

JOHN  MILOTZKY,

1700  North  ll6'h  Street

Wauwatosa,  WI  53213

STEVEN  MISZEWSKI,

1700  Noith  1 151h Street

Wauwatosa,  WI  53213,

MARIA  ALBITER

1700  North  I 151h Streel

Wauwatosa,  Wl  53213,

TIMOTHY  WARREN,

   

 

Plaintiffs,

Case  Type:  Deelantory  Judgment

Case  Codex  30701

'1.

CITY  OF  WAUWATOSA

7725 West  North  Avenue

Wauwatosa,  Wisconsin  532]3,

Defendant.

StJMMONS

THE  STATE  OF WISCONSIN

To each person  named  above  as defendant:

You are hereby notified that the plaintiffsi  natned above have filed  a lawsuit  or othar legal
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action against  you. The con"iplaint,  which  is attached, states the nature and basis of  the legal action.

Within  20 days of  raseiving  this surnrnons, you must respond with  a written  answer, as that

term is used in Chapter  802 of  the Wisconsin  Statutes, to the complaint.  The wurt  mayreject  or

disregardananswerthatdoesnotfollowtherequire:mentsofthestatutes.  Theanswerrnustbesent

ordeliveredtothecourt,whoseaddressisMilwaukeeCountyCourthouse,901  NorthNmthStmet,

Milwaukee,  Wisconsin  53233, and to Cerinele & Matthews,  s.c,, plaintiff's  attorneys, whose

addressis6310WestBluemoundRoad,Suite200,Milwaukee,Wisconsin53213.  Youmayliave

an attoniey  lielp  or  represent  you.

If  you do not provide a proper answer witlurx 20 days, the court may grant jud@nent against

youforthe  awardofrnoneyorotherlegal  actionreqmstedinthe  oomplatnt, aridyoumayloaeyow

righttoobjecttoanythingtbatisormaybeincorrectinthecomplaint.  Ajudgmantmybeeaforeed

asprovidedbylaw,  Ajudgmentawardingmoneymaybecomealienagainstanyrealestateyouown

now or in  the future,  and rmy  also be etdorced  by gamsbment  or seizure of  pmperty.

Dated in Milwaukee,  this 7'h day of  March,  2023.

Mailing  Address:
6310  West  Bluemound  Road

Suite  200

Milwaukee,  WOE 53213

(414)276-8750

(414)276-8906  Facsimile

jontF4certnelelaw.com

CERMELE  LAW,  s.c.
Attorneys  for  Plaintiffs,  Wauwatosa  Peace Office's'

Association,JohnMilotzky,  Steve Miszewski,Maria
Albiter  and Timothy  Wamn

Elec?onts[ivStgnedb,vJonathw  Cermela
Jonathan  Cernaele
StmeBarNo.  1020228
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Anna  Maria  Hodges

Clerk  of  Circuit  Court

2023CVOO1  693

Honorable  Christopher  R.

Foley-14

Branch  14

MILWAUKEE  COUNTY

WAUWATOSA  PEACE  OFFICERS'

ASSOCIATION,

1700  North  l I(,th Street

Wauwatosa,  WI  53213,

JOHN  MILOTZKY,

1700  Noith  116"'  Street

Wauwatosa,  WI  53213,

STEVEN  MISZEWSKI,

1700  North  I 15th Street

Wauwatosa,  WI  53213,

MARIA  ALBITER

1700  North  116"'  Street

Wauwatosa,  WI  53213,

TIMOTHY  WARREN,

   

  

Plaintiffs,

CITY  OF  WAtJWATOSA

7725  Wegt  North  Avenue

Wauwatosa,  Wisconsin  53213,

Defendant.

CaseType:  DeeJaratoryJudgment

Case  Code:  M1701

COMPLAINT

The above-nmned Platntiffs, bytheir  attorqs  Certnele Law, s.c., and Jonathan Cermele,

as and forthe  claims against the above-nameddefendant, allege and showtotbe  court as follows:
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PARTIES

1. Plaintiff,  WAUWATOSA  PEACE OFFICERS' ASSOCIATION  ("WPOA"),  is a

labor organization  within  the m  of  §111.70(1)(h), Stats., with  offioes located at 1700 North

116"  St+et,  Wauwatosa, Wisconsinandwhich,  pursuantto  theWisoonsinMu*JpalBmployment

Relations Act ("ffu"),  §111.70, Stats., et seq., has been recognized bythe  City ofWauwatosa

as the exclusive  bargaining  representative for  cerUiinnon-supervisory  lawenforcement  o:a!oars of

the WauwatosaPoliceDeparttnent  ("WPD"),  allofwhomawmnployees  oftheCityofWauwatosa.

2. Plaintiff, John Milotzky ("Milotzky") is an adultcittzen ofthe State of Wiseonsir4

with a work address of 1700 North 116" Street, Wauwatosa, Wisconsin  and was, at all times

pertinent hereto, eployed  as a detedive  with  the WPD, and subject to the tenns, conditiom  and

bargained for benefits of the 2019-2021 collective bargaining agteemnt ('labor a@assent")

betweenthe  CityofWauwatosa  andthe  WPOA.  Milotzkywas  hired bythe  City ofWauwaitoaon

Feb  19, 200L

3. Plaintiff,  Steve Miszewski  ("Miszewski")  is an adult citizan of the State of

Wisconsin,  witha  work  address of  1700 Nordi  I 16"  Steet,  Wauwatosa, Vxsco  mad waa, aiall

times peAnem  hercto, employed as a polioe officer  with the WPD, and subjgt  to the tems,

conditions  and bargained for benefits of  the 2019-2021 labor agreement, Miszewski  was hired  by

the City  of  Wauwatosa on July 21, 2011.

4. Plamtiff;MariaAlbiter(a'Albiter")isanadultcittzenoftbeStateofWimoonsin,with

aworkaddress  of  1700 Northll6"  Street, Wauwatosa, Wisconsin  andwas,  at all times partment

hereto, employed as a police o&ar  w'th b  WPD, and subjem to the terms, mnditiom  d

bggained  for benefits of the 2019-2021 labor agent.  Albiter  was hired by the City of

2
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Wauwatosa  on September  5, 2019.

5. Plaintiff,TtrnothyWarren("Wa')isanadultcitizenoftheStateofWisoonsin,

with  ahome  address of        andpriorto  his retiretnerit

onJuly6,2022,  wasatalltimespertinenthereto,employedasadeteotivewiththe  WPD,andsubject

totheternns,conditionsandbargainedforbenefitsofthe2019-2021  laboragremnent.Wamnwaa

hired  by the City  of  Wauwatosa  on July 29, 1998.

6, Defendant,  City of  Wauwafosa  ("Citya')  is a mmcipal  corporation  arid political

subdivision  orgatffzed  and existing  underthe  laws ofthe  State ofWi.sconsin,  with  its principal  place

of  business, main offices,  and mailing  address located at 7725 West Noxtli Avenue, Wauwatosa,

Wisconsixi, 53213. The City is the employer ofall law enforcement officers workin@ at the WPD;

a gyoup that includes  all  plaintiffs  named mein.

NATURE  OF ACTTON

7. Plaintiffs  re-allege  and re-assert paaphs  1 through  6 above, as though  fully  set

forth  herein, and further  allege as follows.

8. This action is brought  under §806.04, Stats., Wisconin's  Uiform  Deolaratory

JudgmentAct,  seeking  a da:'laratioi'i  as to the rights  aiid obligations  of  the paxties under the parties'

labor agreen'ient, and the recent decision  from the Wisconsin  Employment  Relations  Conunission

(aaWERC"),InReCityofRncirta&RacinePoltcaAssociattori,  Casel53,0031,Case  TypeDR-M,

Decision  39446.

9. Thisamonisalsobroughttoeatablishia)tbeoontinuingcontraetualobligationoftbe

City  to provide  defermd  compmsatxon  in the form of  "retirement  contibutions"  related to tho

payment ofhealthcare ooverage, as providedintheparties 2019-2021 }abora@emnent,  and; b) that

3



Case  2023CVOO1693 Document  2 Filed  03-07-2023 Page  6 of 11

the City  committed  a proMbited  prgtice  under §111.70(3)(a)5, Stats., by fatling to adme to a

collectivelybargainedagreement,whenitunilaterallyremovedlanguagefrontheparties2019-2021

labor  agreement  that "vested"  the right  of  plaintiffs,  and other similarly situated WPOAbers,

to  receive  retiree  healthcare  payments from  the City  upon  retirement.

FACTS

10.  Plaintiffs  re-allege  and re-assert paragraphs 1 tugh  9 above, as thoug;h flffly set

forth  herein,  and further  allege as follows.

11. The WPOA  and the City mve been signatories to vatious collective bargair%

agreements since at least 1980.

12. Sincel981,eachofthoselaboragreeaentsprovidedabargainedforpromseforthe

Citytomakeretireehealkarepaymentsofvariouaatnounts,depenatgoneitherwhenanmployea

would  retire,  or when  m  employee  was hired.

13,  ForemployeeshiredafterJanuaryl,1992,butbeforeJanuaryl,20081the20l9-2021

labor agreement provided  that "tbte  City shall pay 95oA of  the health insuranw  premiutn  in

retirement."  Plaintiff  Milotzky  falls within  this classification,

14. ForemployeeshimafterJanuat71,2008,butbdoreAugust8120l91tbe20l9-2021

laboragreerzntprovidedthat"theCityshallprovideone-half(50%)tmtotalpremumexpermeaaoh

yearfortheidenticalstandardandrnajorme*alhealthcoveragetoeve7mployeeuponretirament

at age  50." Plaiiitiff  Miszewski  falls within  this classification.

15.  ForetnployeeshiredafterAugust7!20l91the20l9-20211abora@eementprovided

that'the  Cityshallprovide  a$700  discountmontblyto  participateintheCity's  insuranoeplantothe

extent allowed  bythe  plan or as a reirnbursementtoward  the oost of  premiums  for  anotherpm.,

4
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." Plaintiff  Albiter  falls  w'thin  this  category.

16.  Whenthepartiesnegotiatedthe2019-20211aboragreement,theCitypmposedto

reduce its obligation  to provide  retiree  healthcare  paynts  for  "new  hires."

17.  In exchange for agreeing to that dmnand, the WPOA  proposed that the labor

agreement  be modtfied to include  lariguage kt  expressly "vested" the City's oblidon  to e

payments  to ret3xees for  retiree  healthcare.

18.  Both  proposals  were agreed upon, As a result, begtg  in the 2019-2021 labor

agreement, all of  the payments  specifically  required  to be made by the City  to red:irees for  retires

health care cosU were expressly  "vested."

19.  The issue of  retiree healthcare was never addmssed between the parties while

bargaining  the successor to the 2019-2021 labor  agreement. Neither  party made any proposal  w'th

respecttotheartieieentitiea4'aetirementcontributions"-whichcontainetitberequiretto

r&ee  healthcare  payts  as well  asthe  "vested"  language at issue -  nor didthe  pas  diaouas

modifications  to that  provision  as partof  bsrgaining.

20, Whilethepartieswereinthemidstofbargainingtheguceessortothe2019-20211abor

agreement,  the WERC  issued its dgision  in City  ojRaetne  mu!Racine  Police  Associmlon.  That

decision concluded  that the Racine contract  contained  provisions  that constituted  4'pmMbited

subjects of  bargaining"  urider §111.70(4)(me)6,  Stats., beeause, War  alia, they imerfered  with

Racine's statutoryrightto  determinettc"desi@iandselectionofhealthoarecoverageplans...for

public  safety employees."

21. Thelanguageoftheparties20l9-20211aboragremneritisdramatieallydlerentfmm

the language in the Racim  decision,  and does not ie  on the City's  right  to determne  4'the

5
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design and selection  of  health care coverage plans...  for  public  safety employees"  in any manner,

22. AffertheCityandtheWPOAWagreedandapprovedthesuccesmortothe2019-

20211aboragreement,theCitynonethelessgubmttedaproposed2022-2023  laboragreeamtwhiah

had completely  removed  any and all referenae to the City's  obligation  to make retires  ffialtbcare

payments  -  iricluding  the 4'vested" language contained  therein  -  regardless of  the fact tit  those

obligafionshadbeenexpressly"vested"inthe20l9-2021  agreement,andtheteofthatagmement

did not contain  the same provisions  that the WBRC  had concluded  were untawM  in the Rame

decision.

FIRST  CAUSEQF  ACTION

"Breach  of  Contract"

23. Plaintiffsre-allegearidre-assertparagraphsltbrough22above,asthoughMlyset

forthherein,  and further  allege as follows,

24. WPOA  members have had a oontractual  right  to ensure that the City  paid  retires

healthcare  costs, in varying  amounts,  since at least 1981.

25. Payment  of  such healthcare  costs constitutes  deferred compensation.

26. Those specific  payments were expressly  4'vested" in the parties 2019-2021 labor

agreennent.

27. The City  nevertheless  unilaterally  removed  all language requiring  the payment  of

retireehealthcarebenefits-inciudingthelanguagetbatexpressly"vested"suehpayments  -mthout

Plaintiffs' conserit, and after the parties bad a@eed to (am approved) wage modifioations h the

2022-2023  labor  agreement.

28. Byremovingthecontactualobligationtomakeretireehealtbarepaymantg-gdby

removingthelanguagethatexpressly%sted"suchpayments  -withoutPlaintiffs'  coment,theCity

6
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breached tlie parties employment  contract.

SECOND  CAUSE  OF ACTION

"Promissory  Estoppel"

29. Plaintiffsre-allegeandre-assertparagraphsltbrough28above,astboughMlyset

forth  herein,  and further  allege as follows.

30. The terms of  the 2019-2021 labor agreement, and the benefits  identified  therein,

constituteapromiseofbothparties,Namely,that  WPOAmemberswouldperformworkfortheCity

in exchange for, irtter  alta, the City's  express "vested"  obligation  to provide  retiree healthcam

paymerm  upon  retirement.

31. The City reasombly  expected tm "vested"  promise woid  induce action q

forbearance  of  a def':u'ffte and substantial  chara  on the part of  WPOA  memberg.

32. That"vested"promisedid,infagt,induogtionorforbearanceonbehalfofWPOA

members,  as WPOA  members  perfornaed smvioes for  the City  and the WPD.

33. Injusticewillbeavoidedonlybyenfoiementoftheexpress"vested"promiseforthe

Cityto  continueto  provide  retiree healthcare  paymentsas  requiredundertheparties  201 9-20211abor

agreement.

THIRD  CAUSE  OF ACTION

"Prohibited  Practice"  under  §111.70(3)(a)5,  Stats.

34. Plaintiffsre-allegeandre-assertparagraphsltmough33above,asthoughMlyaet

forth  herein,  and further  allege as follows,

35. Section 111,70(3)(a)5, Stats., makes it a "prohibited practiee" for the City "[tlo

violate  any collective  bargaining  agwement  previously  agreed upon by the parties  with  :mpeot  to

wages, hours and conditions  of  employment  affecting  public  safety employees..  "

7
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36. ThatispreciselywbattheCitydidwhen,afteragreeingadapprovingtheteof

the 2022-2023  labor  agreement -  without  any bargaining or discussion whatsoever regarding the

City's  continued  obligationto  provide  healkare  coverage paymentto  employees uponretiatxt

-  the City unilaterally  removed any and ail such language from its proposed veraion of  the 2022-

2023  labor  agreement.

COMPL{ANCE  WITH  §893.80, ST ATS.

37. Plaintiffsre-assertaridre-allegepara@apmltbrough36above,asthoughfbIlyset

forth  herein, and further  allege as follows.

38.  On  or  about  August  1, 2022,  PlaintifFs adhered to their  statutory responsibiltty  by

providing  proper  notice to the City, in that PlaintifEi submtted a written  Claim ad  Notice of

Circumstances.

39.  The  City  failed  to respond  to that  Claim  and Notice of  Circumstances witlnn 120

days.

40. Plaintiffsthereforeestatuto7authoritytoprogedwithtMsgtion.

DEMAND  FQgQ  LIEF

WHEREFORE,  Plaintiffm demandjudgaxent  againstthe  defendant as follows:

A.  DeclareandenterjudgmenttotheeffectthattheCitybraachedtheparties'
contract  by unilaterally  rmnoving the language of the 2019-2021 labor
agreement tm  bad "vested"  WPOA  members' right  to remive  healtheara
payments,  when the City  drdted  the 2022-2023 labor agremnent.

B. Declare aiid enter judgment  to the effect tliat the doetrine of Promissory
Estoppel requires the City  to honor the "vested"  iiature of  retiree healtbcare
payments as identified  in the parties 2019-2021 labor agreement,

C. Declare and enter a judgment  to the effa;'t that the City ootted  a
prohibited  practice under §111.70(3)(a)5, Stats. when, dter  the pdes  had
agreedonandapprovedtheteofthe2022-2023  laboragreement,tbeCity

8
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unilaterally  removed  language that had '4vested" WPOAmembars'  right  to
receive  healthcare  coverage payments upon retirmnent.

D. Declare and enter judgment  to the effect  that: tlie "vested"  right  to receive

retiree healthcare payments as identified  in the parties 2019-2021. labor

agreemenlconsti'tutes  a"wage"under§l09,01(3),  Stats,; the City'sunilaterai
removal  of  that language from the parties labor agreement  has resulted  in &

"wage  dei-iciency"  under §109,01(4),  8tats, axid; that Plaintiffs  are entitled  to
attomeys fees under §109,05, Stats,, as well  as appropriate  penalties  under
!'109.11(2),  Stats.

E. Declare arid enter,judgment  to the effect that Plaintiffs  are entitled to

attorneys fees aiidthecosts associated withthis iiti@ation  11tiderthe Cornmon
Fund Doctrine.

F. Forsuchotherreliefasmaybedeemedjust,  equitableandappropriatebytms
Court.

Dated in Milwaukee,  this 7'  day of  March,  2023.

Maning  Address:

6310 West Bluemound  Road
Suite 200

Milwarikee,  WI  53213
(41 4)276-8750

(414)276-8906  Facsimile

ion(icermelelaw.com

CERMELE  LAW,  S.C.

Attorneys  for  Plaintiffs,  Wauwatosa  Peace Offlma'

Association,  John Milotzky,  StaveMiszewski,  Mada
Albiter  and Tithy  Warren

Eiectro*ailv  Sigm.d l,v Jonathci=!;ggeie,
Jonatlian Cermele
State Bar No. 1020228
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